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3a6opoBcbkuit B.B. CyTHiCTb KOHPNIKTY iH-
TepeciB B npodeciinHii gianbHOCTIi agBokara.

[JaHa cTaTTa npucBsiyeHa po3KpuTTo npobnem-
HUX MWUTaHb, WO NOB’'A3aHi i3 AOCNIAXEHHAM CyT-
HOCTi KOH(MNIKTY iHTepecCiB B acnekTi 34iNCHEeHHSA
aABOKATCbKOT AifANIbHOCTI. B cTaTTi po3KpuBaloTbCA
Pi3HOMaHITHI MO3uLUIl HayKOBLUIB WOA0 BU3HAYEHHSA
NpaBoBOI NPUPOAN KOHPIKTY iHTepeciB 5K B Lifo-
My 4yepe3 3arajlbHOTEOpEeTUYHE MOro CApPUNHATTS,
Tak i 6e3nocepeAHbO — MiA Yac 34iINCHEHHS aABoO-
KaToM CBOEI NpodeciMHOi AiSNbHOCTI.

B Mexax gaHoro gocnigxeHHs 6yno po3kpuTo
no3unuii YKpaiHCbKOro 3akKoHOA4aBLUSA LWOAO perna-
MEHTYBAHHS TaKOro yHAAMEHTaNIbHOrO NMPUHUKMMY
aABOKATCbKOT AISNbHOCTI 9K MPUHUUN YHUKHEHHS
KOHMNIKTY iHTepeciB. [JocnigXeHHs akueHTyBano
yBary i Ha pO3KpUTTA B3aEMO3B’'A3KY MiX AAHUM
MPUHUMMOM | iHWKWUMKU BU3HaAYaNbHUMKW NpUHUMNA-
MM aABOKaTCbKOI AissNbHOCTI. POBUTbCS BUCHOBOK,
BiANOBIAHO A0 SAKOro MNO3UTUBHICTb BITYM3HAHOIO
NpaBoOBOro perynalBaHHA AAaHOro NpUHUMNY MApo-
ABNAETLCA Hacamnepej B TOMY, WO OCHOBHa MeTa
nonsra€ came B NpeBeHTUMBHMX 3axopax, ki 6 He
AonycKannm Moro BUHWKHEHHs. Take npaBoBe pery-
NIIOBAHHSA B LiNIOMY BiAMNOBIAAE MiXXHAPOAHUM CTaH-
napTaM aZiBOKaTCbKOI AisnbHOCTI (XapTii 0CHOBHMX
NPUHUMMIB €BPOMENCbKOi aABOKaTCbKOi npodecii,
3aranbHOMY KOAEeKCy npaswuia AN aABOKaTiB KpaiH
€Bponeiicbkoro CniBToBapMcTBa TOLLO) Ta 3aKOHO-
[aBCTBY psaay 3apy6iXkHMX KpaiH.

ApPryMeHTyeTbCS MNO3uuisa, 3rigHO 3 KO Big-
CYTHICTb KOHMNIKTY IiHTepeciB, Ik BW3Ha4yallbHa
CKfafoBa HAsABHOCTI [OBipM € OCHOBOMOJIOXHUM
MOMEHTOM B3AaEMOBIAHOCUH MiX aJBOKATOM i MOro
KMiEHTOM, i goBipa MOBWHHa 6yTW KBIHTECEHUIE
npodecinHoi aABOKaTCbKOI AiSAbHOCTI B UinoMy.

Ons pocsirHeHHA o6yMOBNEHOI Nepea aBTOPOM
MeTun, 6ysin 3acTOCOBaHi XapaKTepHi Ans npaBoBOi
HayKn MeToau, a caMme AOC/iAXEHHS 34iMCHIoBano-
csl i3 3acTOCyBaHHAM Hacamnepes dopManbHO-40-
rMaTUYHOro MeToAy, KU HaZaB MOX/AUBICTb pO3-

KPUTWU CYTHICTb Ta iHTepnpeTyBaTW 3MICT BIiTUMU3-
HAHUX Ta MiKHapOAHWMX HOPMATUBHUX aKTiB, $Ki
BM3HA4YaloTb Ail0 MPUHLUNY YHUKHEHHS KOHDMIKTY
iHTepeciB B npodecinHii gisnbHOCTI agBokaTa. Ha-
6ynu WKMPOKOro 3acToCyBaHHSA i 3aralibHOHAYKOBI
MEeTOoAM aHanily Ta CUHTe3y.

KnwouoBi cnosa: aaBokaT; ajBoKaTCbka Ai-
ANbHICTb; CTaTyC aABokaTa; npodeciiHa npaBHMU-
Ya gonomMora; NpuHUMNMU aaBOKaTCbKOT Ai/IbHOCTI;
KOH@NIKT iHTepeciB.

Zaborovskyy V.V. The essence of the
conflict of interest in the professional
activities of a lawyer.

This article is devoted to the disclosure of
problematic issues related to the study of the
essence of the conflict of interest in the aspect of
advocacy. The article reveals the various positions
of scholars to determine the legal nature of the
conflict of interest as a whole through its general
theoretical perception, and directly - during the
implementation of the Ilawyer’s professional
activity.

Within the framework of this study, the positions
of the Ukrainian legislator on the regulation of
such a fundamental principle of advocacy as the
principle of avoiding conflicts of interest were
revealed. The study also focused on revealing
the relationship between this principle and other
defining principles of advocacy. It is concluded that
the positivity of domestic legal regulation of this
principle is manifested primarily in the fact that
the main goal is precisely preventive measures
that would prevent its occurrence. Such leg*al
regulation generally complies with international
standards of advocacy (Charter of Core Principles
of the European Legal Profession, The Code of
Conduct for European Lawyers etc.) and the
legislation of a number of foreign countries.

The position is argued that the absence of
conflict of interest, as a determining component of
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trust is a fundamental aspect of the relationship
between a lawyer and his client, and trust should
be the quintessence of professional advocacy in
general.

To achieve the goal set before the author,
methods typical of legal science were used, namely
the study was carried out using primarily formal-
dogmatic method, which provided an opportunity
to reveal the essence and interpret the content
of domestic and international regulations that
determine the principle of avoiding conflicts of
interest activities of a lawyer. General scientific
methods of analysis and synthesis have also
become widely used.

Key words: lawyer; advocacy; lawyer status;
professional legal assistance; principles of
advocacy; conflict of interest.

MocTtaHoBka npo6nemMn. Ha ykpaiHCcbKOro aa-
BoKaTa, Ha piBHi KOHCTUTYLIii, NOK/aaeHa Taka Bu-
3Ha4yallbHa Micig 9K HaJaHHS NpaBHMYOT AONOMOMMU
Ha NpodecCiiHin OCHOBIi. MOXNMBICTb HaNEXHOro
BMKOHAHHS TaKOro KOHCTUTYLiNHOro 060B’sa3Ky
6e3nocepeaHbO MOB’AA3aHa He TilbKK i3 KOMMNIEK-
COM efleMeHTiB NpaBOBOro CTaTyCcy aAgBokaTa (npas
[1; 2], oboB’a3kiB [3; 4], rapaHTii [5; 6] Ta Biano-
BiganbHoCTI [7; 8]), ane, wo Baxuneo, npodecin-
Ha AiaNbHICTb agBokaTa NoBMHHaA HaslyBaTUCsa Ha
dyHAAMeHTanbHMX NpUHLUMNax, 30KpeMa, Ha Tako-
MY SIK YHUKHEHHS KOHMNIKTY iHTepeciB.

AKTyanbHICTb AOCAIAXEHHSA MNoB’si3aHa Hacam-
nepes 3 TUM, WO HE3BaXakt4m Ha MNOJIOXKEHHS
HauioOHa/IbHOr0 3aKOHOAABCTBA Ta MiXXHapOAHMX
CTaHpapTiB aABOKaTCbKOT AiNbHOCTI, aKi Nnpuains-
I0Tb 3Ha4Hy yBary npobnemaM BU3HaYEHHS KOH-
dNiKTy iHTepeciB B KOHTEKCTi 3A4iMCHEeHHA aaBo-
KaTCbKOT AiA/IbHOCTI Ta perfnaMeHTyBaHHIO MUTAHHA
wono 3abesneyeHHs iX YHUKHEHHS, B TOM Xe 4ac,
BpaxoByl4un Hacamnepes 6araTtorpaHHiCTb BUAIB
[iSNbHOCTI aABoOKaTa, iX peanisauis He no3basne-
Ha HeJoniKiB.

AHanisz HaykoBux ny6nikauyin. CyTHICTb KOH-
dnikTy iHTepeciB B npodecCinHii AisnbHOCTI aaBo-
kaTa 6yna npeaMeToM AOCNIAXEHb pAAy HayKOBLIB.
Cepen BYeHMX, SKi AOCAigXyBanu OKpeMi acnek-
TV AaHoi npobnemn, AOUIBHO BUMOKPEMWUTW npaui
M.B. biptokosoi, C.B. bobposHik, C.0O. [JexaHoBa,
0.B. Oyako, C.0O. IBaHuubkoro, C.B. KynpenyeH-
ko, O.B. ManeHko, B.B. MaH3wka, B.B HaaboH,
MN.B. CimipHoBa, K.M. CeBepuH, A LwuraHkosa Ta
iHWNX.

MeToOr0 [aHOI CTaTTi € KOMMJIEKCHE TeopeTu-
KO-NpuUKAagHe AOCNIAXEHHS CYTHOCTI KOHMAIKTY
iHTepeciB yepe3 sK 3araJibHOTEOPETUYHE NOro po-
3YMiHHS, TaK i CMPUMHATTS AaHOro SABULLA B KOH-
TeKCTi 34iIMCHEeHHA npodecinHol AisNbHOCTI aaBo-
kata. OCHOBHVMMM 3aBAaHHAMM aBTOp CTaBUTb
nepen cobok: npoaHanisyBatu NAPaNiCTUYHI
no3uuii HayKoBUIiB LWOAO0 BU3HAYEHHS KOHMIKTY

EnneKTpoHHe HayKoBe BUAAHHS «AHaJliTUMHO-NOPIBHSAJIbHE NPaBO3HaBCTBO»

iHTepeciB B aABOKATCbKiN AiANbHOCTI; PO3KPUTH
MOJIOXXEHHA HauioHaNbHOro 3aKOHOA4ABCTBA, SKi
pernamMeHTyTb A0 MNPUHUNNY YHUKHEHHS KOH-
GnikTy iHTepeciB; 4OCNIANTU MiXXHApPOAHI cTaHAap-
TV aABOKATCbKOI AiANbHOCTI, WO 3aKpinTb Mo-
NOXEHHSA BULEBKA3aHOro NMpUHUMNY Hacamnepes
BPaxO0OBYylUM MOro HEPO3PMBHUIA B3AEMO3B’'A30K 3
iHWWMKM BU3HAYaNbHUMU MNpPUHLMMAMU AiSNbHOCTI
ajBokaTa.

Buknap ocHOBHOro martepiany. lig KoHbNik-
ToM (Bia naT. conflictus — 3iTKHeHHS) cnig po3yMmiTu
3iTKHEHHS MPOTUIEXHUX iHTepeciB, AYMOK, NOrisa-
AiB; cepno3Hi po3biXHOCTI; rocTpa cynepeuka [9,
C. 274] [Jo0 OCHOBHMX CYTHICHMX XapaKTepUCTUK
KaTteropii «KOHMNIKT» BiAHOCATb, 30KpeMa, Taki:
KOHMNIKT nopywye abo nepewkoaxae cyb’ek-
TaM peanisoByBaTW CBOI iHTepecu; nepenyMoOBOIO
BMHWUKHEHHS KOHMNIKTY € couianbHe npoTupiyus
(nopyweHHs 3a60poH, HEBUKOHAHHSA 3060B's13aHb,
3/10BXWBaAHHSA NpaBamMu, BiACYTHICTb B3aEMomnoBaru
[0 iHWOi CTOpoHM; HeaobpocoBiCHA KOHKYpeHLUis
TOLWLO); KOH(MNIKT € NnpouecoM, Wo Mae cyb’ekTmB-
HO-06'EKTMBHUIN XapakTep, Ae Cy6'EKTUBHO CKa-
[OBOO € NoBefiHKa cyb’ekTiB, @ 06'EKTMBHOIO — CO-
uianbHe npoTupiuusa [10, c. 92].

LLlo cTocyeTbcs 6e3nocepefiHbO PO3YMiHHSA came
MOHATTS <OPUANYHUA KOHMAIKT», TO nepeBax-
Ha 6iNblWIiCcTb HAyKOBLUIB NPUTPUMYIOTbCS MO3uLii,
3rifgHO 3 KO TaKNUN KOHMNIKT, AKNI € PiIBHOBUAOM
couianbHOro KOHMNiKTY, sBNdA€ coboo nesHe Npo-
TUCTOSIHHSA WOA0 iHTepeciB, noTpeb, nornsais ae-
Kinbkox cyb6’ekTiB. Takoi X No3uuii NpUTPUMYETbLCA
i C.B. BobpoBHUK, ika po3rnsigac PUANYHNIA KOH-
GNiKT 9K CcTaH ABOCTOPOHHLOrO 3B’'A3KYy Cy6’ekTiB,
3aCHOBaHMI Ha NpaBoOBOMY MPOTMPIYYi, WO Xapak-
TEepU3YETbCS MopyLleHHAM abo nepewKkoaoto B pe-
anisauii HUMK iHTepeciB Ta CAYryE NPUYMHOK PO3-
BUTKY abo Kpu3u cycninbHMx BigHOCMH [11, c. 6].
IOpnanYHUIA KOHOMIKT HeobxigHO po3rnsagaTty sk
AOVHaMIiYHWI npouec, a Noro BUHMKHEHHS Ta iCHY-
BaHHA nepenbavyae HasABHICTb TakuMX KOMMOHEH-
TiB: NepefyMoOB BUHWKHEHHS OPUAMYHO 3HAYMMOT
KOHMNIKTHOT CUTyauii; HassBHICTb CaMOi KOpPUANYHOI
KOHMNIKTHOT cuTyauii; Aii, aka 3[iNCHIOETBCA of4-
HI€l 3i CTOpPiIH ANsa BiACTOBAHHSA CBOIX iHTepeciB i
npeacrtaBnsie cobow nepexigHMIi MOMEHT A0 KOH-
GniKTHOI cTaaii, wo BM3Ha4vae be3anocepeHin 3MicT
KOHMIKTY.

Take PpO3YyMiHHS CYTHOCTI KOH@IKTY MOBHOIO
MipO0 € MPUAHSATHUM | MpU PO3KPUTTI MPaBOBOi
npupoan came KOHMIKTy iHTepeciB, B TOMY 4uChi
N B KOHTEKCTi npodeciiHOi AianbHOCTI agBokarTa.
KOHMNIKT iHTepeciB y 3arajbHOBXWBAHOMY 3Ha-
YUeHHi UbOro MOHATTHA, SIK 3a3HayarlTb HayKOBLUi,
ABNS€E Co600 MPOTMPIYYA MiX iHTepecamu, AKi 3a-
XWLWWEHI NpaBOM i NOBUHHI 6yTK 3a40BOJIEHI AiSsMun
iHWOi ynoBHOBaxeHoi ocobu, i ocobuctnummn iHTep-
ecaMu Takoi yrnoBHOBaXeHoi ocobu, ToxX sSK npa-
BWO, TakKMN KOHMMIKT BUHUKAE MiXK OCOBUCTUMMU i
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npodecinHuMn iHTepecamun [12, c. 49]. [ewo iH-
woi no3uuii nputpumyetbes A. LlMraHkoB, cnpui-
Matoun KOHMNIKT iHTepeciB Sk KOHMNIKT MiX npa-
BaMW i iHTepecamMu aaBokaTa i Moro oboB’s3kamm
34iNCHIOBATWU Ti YM iHWI Aii nepen KNieHTOM, cyc-
MiNbCTBOM Ta OpraHaMu Aep)XaBHOi Bnagu i cyay
[13]. ®aKTMYHO MOEAHYE CYTHICTb BULLEBKA3aHUX
pediHiuin BU3HauyeHHs, skuMm onepye A. Manxi,
3BEepTalydM yBary Ha Te, WO KOHMNIKT iHTepeciB
- Ue cuTyauisi, KoM XTOCb i3 No3uuii AOoBipwu, Ha-
npukiag agBoKaT, MAa€E KOHKYpPYHUi NpodeciinHi um
ocobucTi iHTepecH, | Taki KOHKYpYylUi iHTepecu Mo-
XYTb YCKNaAHUTU HeynepeaXXeHe BUKOHAaHHSA CBO-
ix o6oB’sa3kiB [14]. 30BCiM iHWOW, ane He MeHLW
uikasoto € nosumuia C. Tynanypkapa, BiAMOBIAHO
[0 SKOi KOHMMIKT iHTepeciB CNpUMMAETbCA CaMe
AK BMJIMB Ha ajBoKaTa, SIKMW ICHYE i KM MoXe
HeraTMBHO BM/JIMHYTK Ha KnieHTa, abo nopaau, sAki
aaBokaTt gas 6u B iHWoOMY Bunaaky [15]. Bce ue
BKA3y€ Ha M/IOPaniCTUYHICTb MO3ULIA HayKOBLIB
LWoA0 BM3HAYEHHS KOHMNIKTY iHTepeciB B npode-
CiMHIN AisnbHOCTI agBoOKaTa.

LLlono HOpMaTMBHOrO 3akpinieHHsa AaHoi aedi-
HiUil, To BOHa MicTuTbCca B M. 8 4. 1 cT. 1 3aKOHy
YKkpaiHu «[1po agBokaTypy Ta aABOKATCbKY AisNb-
HiCTb», BiAMOBIAHO A0 SKOro KOHMNIKT iHTepecis
CMPUIAMAETbCA AK CYMEPEYHICTb MiX ocobuctnmm
iHTepecamu agBokaTa Ta 1Moro npodeciiHmMm npa-
BaMKn i 060B’A3KaMKN, HaASIBHICTb AKOi MOXe BMAU-
HYTM Ha 06’'eKTUBHICTb abo HeynepeaXeHiCTb nia
Yyac BWKOHAHHS aABOKATOM MOro npogecinHnx
060B’A3KiB, @ TAKOX Ha BUYMHEHHS YN HEBUYMHEHHS
HUM Ai nig 4Yac 3AiIMCHEHHS aABOKaTCbKOI Aifnb-
HocTi. Ha BiaMiHy BiA 3akoHy, lpaBuna agBokaT-
CbKOi eTukn [16] He TiNbKM HadaroTb aHanorivyHe
BM3HAYeHHS AaHoi aediHiuii, ane 1 CyTTEBO poO3-
WwKrptoKoTh ii cnpunHatta (cT. 9, 16, 20, 21, 34, 39).
MO3NTUBHICTb MPaBOBOro perystoBaHHA NPUHLMNY
YHUKHEHHS KOHMNIKTY iHTepeciB nonsirae Hacam-
nepes B TOMy, WO OCHOBHa yBara MNOK/IafaETbCs
caMe Ha NpeBeHTUBHI 3axoan, sKi 6 He gonyckanm
MOro BUHMKHEHHSA. Tak, aaBokaTy 3abopOHSETbCSA
yKnanatu AOroBip Npo HajaHHA NMpaBoOBOi 4OMNOMO-
r y pasi KOHNIKTYy iHTepeciB (4. 1 cT. 28 3ako-
Hy) Ta 3a 3arajbHWUM NpaBuIOM BiH N036aBNSAETbCSA
npasa Ha NPUNHATTSA AOPYYEHHS BiA K/IEHTA, SKLLO
KOHMMIKT iHTepeciB NOB'A3aHM 3 TUM, WO aABO-
KaT OTpMMaB BiA IHWOro KJi€EHTa KOHIAEHLUIiHY
iHpopMauito i € nepcnekTmBa ii BUKOPUCTAHHSA Npwu
HaJaHHI 4OMNOMOIrM HOBOMY KJlieHTY (cT. 20 Mpasun
aBOKaTCbKOI €TUKN).

Take npaBoBe peryJsitoBaHHA B LiIOMYy BiAMo-
BiJa€ MiXXHApOAHWM CTaHAapTaM aABOKATCbKOT
pignbHOCTI. Tak, B n. 3.2.3 3aranbHOro Koaekcy
npaswn Ansa agsokaTiB €sponencbkoro Cnisrosa-
puctBa [17] BigMiyaeTbcs, wWo agBokaT 3060B's-
3aHWI yTpuMaTucsa Big 06CNyroByBaHHS HOBOrO
KMIEHTA, AKLWO ue 34aTHE BUKIMKATU BUHUKHEHHS
3arpo3n nopyleHHs KOHdigeHUinHOCTI BigoMO-
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CTel, WO AOBipeHi MOMy nonepeaHiM KIiEHTOM,
abo AKLWO Le MOoXe CTaTu AXepesioM nepesar ans
HOBOro kinieHTa. CaMe 3 NPUHUUNY YHWUKHEHHSA
KOH®NIKTY iHTepeciB BUXOAUTb W YyKpPaiHCbKUN
3aKoHogaselb. [Jo OCHOBHUX LiHHOCTEN agBoKaT-
CbKOi npodecii, nopaa 3 He3anexHiCTio Ta KOH-
dineHuiHicTiO, EBpOMNeNCcbKUIA MapsaMeHT Bia-
HOCUTb W BIACYTHICTb KOHMNiKTY iHTepeciB [18].
MoaibHa no3uuisa BiagTBOpeHa i B XapTii OCHOBHUX
NpUHUMNIB €BPONENCbKOT aABOKaTCbKOi npodecii
(npuHumMn «c») [19].

Lla TeHaeHuia BiATBOpeHa Ha 3aKOHOAABYOMY
piBHI 6inbwocTi 3apybixxHMUX KpaiH, AKi peanisy-
toTb NnibepanbHy KOHLUENUilo NpaBoBOi AepXaBw,
WO 3aKpinnam TiE 4YM (HWOK Mipo ApuMHUMN
YHUKHEHHS KOHMIKTY iHTepeciB B NpaB03aXMCHiIM
pisnbHocTi [20, c. 126]. o npuknaay AEOHTOMO-
riyHi kogekcun agsokartiB [aHii Ta HigepnaHgis 3a-
KNMKaloTb aABOKaTIiB 3 0CO6/IMBOIO peTeNbHICTIO i
obepexHicTio BUKOHYBaTWU NpodeciiiHi 060B'A3kuK
B 06CTaHOBUIi, Sika AO3BOJIAE BBaXXaTu HaASABHICTb
KOHMNiKTY iHTepeciB abo X BianNoBiAHO 3a60poHS-
I0Tb MpUMAMaTK AOPYYEHHS KiEHTa B TOMY BMNaja-
KY, KONMU iCHYE OB6'EKTUBHUN PU3NK BUHUKHEHHS
Takoro koHdnikty [21, c. 30]. AaBOoKaT NOBUHEH
yTPMMyBaTUCSA BiA4 NPUAHATTS HOBOro KIJIi€EHTA,
SKLWO L& MOXEe CTBOPUTU KOHMNIKT iHTepeciB BiA-
noBiAHO A0 nofoXeHb i Kogekcy noBegiHkM iTa-
nincbknx aaBokaTiB [22] (BUHUKHEHHS KOHMIKTY
iHTepeciB MOCTaB/EHO B 3a/lIeXHiCTb Bi4 pU3KKIB
NOpyLWeHHS KOHDIAEHUIMHOCTI Ta 0OMEXEeHHS He-
3aNexHOCTi aaBoKaTa B 34iCHEHHI HOBOro npea-
cTtaBHuuTtBa). O60B’'A30K yTpuUMyBaTUCb BiA Ain
B iHTepecax HOBOro KJi€HTa, AKWO MOX/IMBUM €
KOHMNIKT iHTEpeciB NOK/aAa€ETbCS | Ha HiMEeLbKUX
apBokaTiB (maparpad 3 lNpaBun npodecinHoi ai-
sanbHoOCTI [23]).

Cnig BiAMITUTK, WO Taka Mo3uuis yYKpaiHCbKOro
3aKOHOAaBLS BMiNO BiATBOpeHa i B NpaB03acTOCOB-
HiM MpakTuUi BITYN3HAHUX CyAiB. Tak, MOKasoBUM
€ nocTtaHoBa KacauilnHoro agMiHiCTpaTUBHOro cyay
[24], B skOMYy MmopyweHHSAM nMpaBua agBOKaTCbKOI
eTuku 6yno BM3HAHO He nuwe aii um 6e3gians-
HICTb, WO BXe Npu3Beaun A0 HAaCTaHHA KOHKPETHUX
HeraTMBHUX Hacnigkie ans ocobu, a M cama MNMo-
BipHICTb Takoro HacTaHHSl, BMXoAs4M i3 o6CcTaBuH
crnpaBu (Akwo 6ynn po3yMHi MigCTaBU BBaxaTw,
WO pO3BUTOK iHTEpeciB B moAasjiblLlOMy rnpussene
[0 BUHUKHEHHST KOHMIKTY iHTepeciB).

B TOM Xe yac, BMuWeEBKalaHe 3aKOHoAaB4ye
perynioBaHHS MNPUHUUNY YHUKHEHHS KOHOIIKTY
iHTepeciB Heno3basBneHe i Heponikie. 3okpema,
K.M. CeBepuH 3BepTaE yBary Ha Te, WO KOHMNIKT
iHTepeciB Ha piBHi 3aKOHY PO3YMIi€ETbCA NuLle SK
npoTuMpivyga Mix iHTepecammn Ta oboB’'A3kamu aj-
BOKaTa, a iHWi cdepn KOHONIKTY iHTepeciB He
BpaxoBaHi. Ha noro AyMKy, Take pO3yMiHHSA CyTi
KOH(MNIKTY He BiANOBIAA€E AK yCTaneHi npakTuui,
Tak i MbKHaAapoAHO-NMPaBOBUM aKTaM LWOAO LbOro



246

[25, c. 144]. HaykoBeub 3BepTa€e yBary Ha Te,
O He3Ba)Xkatouu Ha foBoNi obMexeHe BU3HAYEeH-
HS, CT. 28 3akoHy YKkpaiHu «[po agBokaTypy Ta
aABOKaTCbKYy AisAnbHICTb» Ta cT. 78 KIK YkpaiHu
pPO3LWMPIOE 3aKOHOAaBYe TNlyMaYeHH «KOHMNIKTY
iHTepeciB», skuih HabyBae Takux dhop™m, a came:
AitoYni KOHMNIKT MiX iHTepecaMun KIEHTIB, Bpa-
XOBYIOUM iHTEpecKn nonepeaHbOro KieHTa; NoTeH-
LiMHWIA KOHMNIKT iHTEpeciB MiX iHTepecaMmn Ki€H-
Ta Ta iHTepecamu camoro agsokaTta abo x iHTepe-
camMu 61M3bKOro poanya 4m YneHa cim’i agBokara,
B TOMY 4yMmcChi i BMNagKy, sKWO BiH € NOCaA0BOO
ocoboto, wo 6pana abo 6epe y4yacTb y TOMY um
iHWOMY cyno4YmnHCTBi) [26, c. 151-152]. Ha nogi6-
HUA Heponikn akueHTye yBary i C.O. IBaHMUbKUNA,
AKWWA 3ragyBaHy 3akKOHOAABYO 3akpinneHy gedi-
HiLit0 «KOHMNIKT iHTepeciB» NPOMNOHYE Nicna cnis
«npodecitHuMm npaBaMmun i o60B’A3kamMm>» AOMNOB-
HUTW C/I0OBOCMOJIYYEHHSAM <«30KpeMa iHTepecamu
noro knienTiB» [27, c. 201].

Po3kpuBatoum CyTHICTb KOHMIKTY iHTepeciB
B NpodeciiiHin AisnbHOCTIi agBokaTa HeobxiaHo
3BEPHYTWM yBary M Ha Te, WO 3ragyBaHa AediHi-
Lis cCrnpuviMa€e KOH@NIKT iHTepeciB came gK cyne-
pPEeYHIiCTb MiX o0cobucTuMuM iHTepecamMm aABOKa-
Ta Ta noro npodecinHuMu npasBamu i o06oB’A3Ka-
Mn. CynepeyHiCTb iHTepeciB, sIK C/AYLWHO BigMivae
C.B. KynpeliyeHko, AOUiNbHO pOo3rnsaaTty skomora
WnpLe, BPaxoBYyUmM K MOBHY, TaK i YaCTKOBY He-
CYMICHiCTb iHTEpeciB fK B LiZIOMYy MO Cnpasi, TaK i
No BIAHOLWEHHIO A0 6yAb-SKMX OKpeMuX mnpouecy-
anbHUX Ain abo piweHb [28, c. 180].

MpoeTbca npo cynepeuHicTb came Mix 0cobu-
CTUMW iHTepecaMn Ta npodecCinHuMM npaBamu i
oboB’a3kamMun, AKi € BMU3HAYalbHUMU, PYHAAMEH-
TaslbHUMW CTPYKTYPHUMW efieMeHTaMun MpaBOBOro
cTaTtycy aaBokaTta [29]. Bzarani KOHONiKTM MO-
XyTb 6yTW BHYTPIWHBbOOCOBUCTICHMMM Ta MiXKOCO-
6ucticHumn [30, c. 30]. Lo cToCyeTbCS KOHPNIKTY
iHTepeciB B nNpodeciliHii AianbHOCTI agBokaTa, TO
BiH, sIK 3a3Ha4ae [1.B. CMipHOB, NOBWHEH Crpuin-
MaTUCH SK BHYTPILWHbOOCOBUCTICHUN KOHMNIKT, B
paMKax AKOro BUHMKAE NPOTUPIYYS MiXK OKpeEMUMU
iHTepecamu agBokaTa, OAHUM 3 AKUX BUCTYNaE€ iH-
Tepec BUKOHaTW 3060B'A3aHHA nepes AOBipuTenem
[31, c. 159-159]. Tox aaBOKaT He MOXe 34iAcC-
HIOBATW CBOK NPOdECIHY AifNIbHICTb, AKLWO BOHA
06r'pyHTOBaHO MOXe CynepeynTm WMOro BIACHUM,
¢diHaHCOBMM, KOMEpLUiMHMM, ManHOBMUM Ta iHLWWUM
noro ocobuctum iHTepecam [32, c. 424].

Mun He niafaEMoO CyMHIBY Te, WO He3aNexXHicTb
aaBokaTta (Hacamnepej Ha BHYTPIWHbOMY pPiBHI)
noBMHHa 3abesneuyBaTuncs, 3okpema, 3abopoHO0
CTaBuUTM ocobucTi iHTepecu Buwe Big npodecin-
HUX, BiA iHTepeciB cBOro kieHTa [33, ¢. 126]. bes
CYMHiBY, KoM 0cobucTui iHTepec Ta npodecin-
HUA 06OB’A30K aABOKaTa BCTyMnakwTb B KOHMIKT,
060B’30Kk NoBMHeH nepeBaxaTtn. OCHOBHUM MNpo-
decinHnm 060B’A3KOM aaBoKaTa, K 3a3Ha4Ya€Tb-

EnneKTpoHHe HayKoBe BUAAHHS «AHaJliTUMHO-NOPIBHSAJIbHE NPaBO3HaBCTBO»

ca B lpodecinHnx pekoMeHAauUissX aABOKaTCbKOI
nanatm JlixteHwTenHy [34] (n. 11), € oboB’a30k
rnepej CBOIM KJIIEHTOM, @ BflaCHi iHTepecu Ta MipKy-
BaHHS WOAO Koser BIACTYNNATb Yy pasi KOHPNIKTY.
Ane B TOM Xe 4ac, cnywHow € nosuuia Y.M. KiH-
AperaHa, 3a AKOl, npaBa KJIEHTa Ha MNOBHe Ta
6eskopucnmee ob6cnyropyBaHHs MOro aABOKaTOM
6yayte 6e3rnys3gmMmu, SAKWO anBoOKaT MNOBUHEH
BMOMpaTM MiX BNacHUMM Ta iHTepecaMu KIiieHTa
(konn agBokaT Mae (QiHaHCOBY 3auUikaBfeHICTb Yy
pe3ynbTaTi CyA0BOro po3rnsay, KpiMm BUHaropoau,
CMOKYCY NMPOAOBXUTU Li iIHTEPECU Ha WKOAY KITiEH=-
Ty Moxe 6yTu Baxxko nogonaTu) [32, c. 425].

B KOHTeKCTi 34iMCHEHHS aBOKAaTCbKOT AisA/IbHO-
CTi, ocobuctunin Ta npodecinHUN iHTepec aABoOKa-
Ta mMae 6yTn cnpsAIMOBaHMI caMe Ha BiACTOOBaHHSA
iHTepeciB knieHTa. OCHOBHMM 0COBUCTUM iHTepe-
COM ajBokKaTa, 3a TBepAXeHHaM A. LlMraHkoBa, €
OOCATHEHHS MaKCMMaslbHOro pe3ynbTaTy A9 CBO-
ro Kji€eHTa WASXOM 3aCTOCyBaHHS CBOiX 3HaHb Ta
[ocBiay, Toai Sk npodecinHMM - OTPUMaHHS Mak-
CMManbHO MOX/MBOro pesynbTaTy ANs KieHTa Ta
BianoBiaHoro roHopapy [35]. B gaHomy Bunaaky
cnig 3BepHyTM yBary Ha Te, LWO iHTepecu ajBoKa-
Ta Ta iHTepecu MOro KjieHTa He 3aBXAW MOBUHHI
MoBHiCTIo 36iratnck. O6'eKTOM iHTepeciB nia3axuc-
Horo, sk Biamivyae O.B. [lyako, MOXyTb 6yTu pi3Hi
MaWHOBiI 4M HeMaWHOBI MpaBa, sKi BiH BiACTOME,
TOoAi SIK iHTepec ajaBokaTa noBUHeH 6yTu Tpoxu
WMpLWKMM, BKIOYATU B cebe TakoX M NMOBHE BWUKO-
HaHHS CBOro agBOKaTCbKOro o6oB’sA3Ky nepepj nia-
3aXUCHUM i cycninbCcTBOM B uinomy [36, c. 292].
AK MK yxe BigMidanm, Mopanb i 3aKOHHICTb MatoTb
6yTn BULLMMU HiX iHTepecu KieHTa aagBoKaTa, Npwu
LbOro He cnig 3abysaTu, Wo agBokaTy 3abopoHs-
€TbCA 3aMMaTu y cnpaBi NO3uUil0 BCymnepey BONi
KMi€EHTA, KpiM BMMNaaKiB, SKWO aABOKAT BNEBHEHUN
y caMoobMOBi Kni€HTa.

Posrnspatum CcyTHICTb ocobuctmx iHTepeciB
aABokaTa, noTpibHO 3BepHYTM yBary Ha Te, WO
OCOBUCTI iHTEepecu BKJOYaAKTb HE /NUle BAACHI
iHTepecn aaBokaTa, ane " iHTepecu iHWKUX ocib,
noB’sA3aHMX 3 aABOKaTOM, TaKux $K MapTHepwu
ajBokaTa, NMOMiYHUKM afBoKaTa. HanexHicTb BU-
KOHaHHS npodecinHux o6oB'A3KiB aaBoOKaTa CTa-
BUTbCS NiJ CYMHiIB, KON Y HbOIO iCHYKOTb MNEBHi
o60B’s3KM nepepn iHWKUMK, TpeTiMm ocobamu, LWO
MOXYTb MaTW MEeBHY 3auiKaB/eHICTb Y pe3ysbTa-
Tax cnpasu (Hanpwuknaa, y BMnaakKy, Koam agBo-
KaT 3aliMae abo 3aMMaB NeBHy nocaay B KepiB-
HUX OpraHax puanYHOi ocobu Ta B noganbllOMy
34iNCHIOE NMPeAcCTaBHMUTBO iHTEpeciB npauiBHUKa
Takoi ocobun).

OTxe, npoBefeHe AOCNIAXEHHS, AAE MOXNU-
BiCTb AINTW BUCHOBKY MpPO MNAKOPANiCTUYHICTb MNO-
3MUIA HAYKOBLUIB LWOAO0 BWU3HAYEHHS KOHMNIKTY
iHTepeciB B npodeciliHii AisNbHOCTI agBokaTa.
Mpobnema y BM3HaA4YeHHi iX CyTHOCTI nonsrae Ha-
camnepes y TOMy, WO OAHMM i3 yHAAMEHTaNbHUX
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MPUHUMMIB aABOKATCbKOI AiSANbHOCTI € npuHUMN
YHUKHEHHS KOHMIKTY iHTepeciB.

[MO3UTUBHICTb BITYM3HAHOrO MNpPaBOBOr0 pery-
NIOBAHHA MNPUHUMMNY YHWUKHEHHS KOHMMIKTY iHTe-
peciB, nmonsrae Hacamnepea B TOMY, WO OCHOBHAa
yBara nokjaja€eTbCs CaMe Ha MpeBeHTMBHI 3axo-
aun, aki 6 He gonycKkanu MOro BUMHMKHEHHS. Take
rnpaBoBe perysitoBaHHSA B LiJIOMY BignoBigae Mix-
HapoAHMM CTaHAapTaM aABOKATCbKOI AistNIbHOCTI.

BigcyTHiCTb KOHNIKTYy iHTepeciB, Sk BW3Ha-
YanbHa CKMlagoBa HasiBHOCTI AOBipM € OCHOBOMO-
NOXHMM MOMEHTOM B3a€EMOBIAHOCMH MiX ajBoOKa-
TOM i Oro KJIiEHTOM, i AOBipa MOBMHHA 6yTU KBiH-
TeceHUuie npodecinHoi aaBoOKaTCbKOI AiNbHOCTI B
uinomy. Lle 3ymMOB/eHO TUM, WO HeyxXuibHe 40TpU-
MaHHS MPpUHUMNY KOHMIAEHUINHOCTI, @ 0TXe, iCHY-
BaHHS 6€3CyMHiIBHOIT A0OBipn A0 npodecinHoi aisnb-
HOCTi agBokKaTa HEMOXJ/IMBi 3a YMOBM iCHYBaHHSA
HaBiTb MMOBIPHOro KOHMIKTYy iHTepeciB.
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