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FOPUONYHA NPUPOOA OCOBUCTUX HEMAUHOBUX NPAB ABTOPA

YepesBko I1.11.,

AOLEHT, KaHAnAAT IPUANYHUX HayK

AOLEHT Kageapu LUnBi/ibHOro rnpasa 1a rpouecy
ABH3 «Y>XropoAcbKuii HauioHaslbHWi yHIiBEpCUTET»

YepeBko .M. OpunanuHa npupona ocobu-
CTUX HEMaWHOBMX Mpas aBTopa.

Y paHin ctaTTi aBTOp aHanily€e CyTHICTb topuany-
HOI Mpupoan 0Cco6MCTMX HEMAMHOBUX MpaB aBTopa.
BiA3HayaeTbCA, WO BaX/MBE 3HAYEHHS AN KOHTU-
HEeHTasIbHOT EBPONKN MO OXOPOHi 0CO6MCTMX NpaB aB-
TOpa Bigirpanaun 40CNiAXXeHHS aBTOPCbKOro rnpasa, LWo
npoBoannucsa B HiMeyumHi Ha ocHOBI dinocodcbKoi
koHuenuii I. KaHnta (npaBo, wo nos’s3aHe 3 ocobu-
CTiCTt0 TBOpUS). YKasaHi HayKoBi po3BiaKu Bigirpanu
BUpiWanbHy posib B NOSBI AOKTPUHU OCOBUCTUX He-
MalHOBMX MpaB aBToOpa, AKi MNOKMKaHi 3abe3neuynTtun
OXOPOHY 0COBUCTOCTI TBOpPUS Y MOro TBOPI.

Po3rnspaerbca  MOHICTMYHa Ta  AyaniCTU4Ha
KoHUenuis ocobuctmx HeMamHOBMX MpaB aBTopa.
CTBEpAXYETLCS, WO MOHICTUYHA KOHUEeNLis BCi NOB-
HOBaxeHHs ocobucToro (HEManHOBOro) XapakTtepy,
AKi BM3HAIOTbCHA 3@ aBTOPOM iHTEPrpPETYyE AK MposB
€AVMHOrO Ta HEenoAiNbHOro aBTOPCbKOro npasa, Ae
iCTOTHa po036iXKHICTb MPaABOBOro pexmMy 0COBUCTUX
HEMaMHOBUX Ta MaliHOBMX MpaB Ha TBOPW, LLie He 03-
Hayae€ BUPIiLLEHHS Hanepea NMUTaHHS IPUAUYHOI NpU-
poAM HeMaMHOBWUX MnpaB asTopa. ABTOpP NiATPUMYE
AYaniCTUYHUI NiAXia y po3KpUTTi FOPUANYHOT NpUpo-
AN HEeMaNHOBMX OCOBUCTMX MpaB aBTOpa, OCKIbKM
BiH BCe-Taku Kpalle aprymMeHTOBaHWM i MIiCTUTb B
cobi MpakTU4YHi MOMEHTU, SKi MalTb BaXKJIMBE 3Ha-
YEHHS SK AN8 Npouecy BUKOPUCTaAHHA 0CobucTux
HEManHOBMX Ta MaHOBWUX MpaBs, Tak i 419 NpaBo3a-
CTOCOBYOI AiNbHOCTI, Ae HeobXigHO AOTpPUMYBaTUCS
YiTKOr0 pO3MeXYyBaHHS PO3YMIHHA NMPaBOBOro pexwu-
My HEMaMHOBMX Ta MaMHOBUX NpaB aBTopa.

CyTHiCTb 0COBUCTMX HEMaWHOBMX MpaB aBTopa
PO3KpPMBAETLCSA 4Yepe3 aHanisa aTpubyTMBHMX O3HaK
AaHnX cyb6’eKTMBHUX npaB, ki 3abesneuyioTb 3B'A-
30K TBOpUS 3 CTBOPEHUM HMM TBOPOM Ta 3axXuULLAOTb
Moro ocobucTictb, sAka BTileHa B HboMy. [lo BKasa-
HMX O3HaK HanexaTb TaKi AK HEMAMHOBUI xapaKkTep
0CO6UCTMX MpaB aBToOpa, NpUTaMaHHICTb dakTy aBs-
TOpPCTBa, iX abCOMOTHICTb, ICTOTHICTb Ta HeBIAYYXY-
BaHiCTb. OCTaHHA O3HaKa € PaKyNbTaTUBHOI, a iHLUI
060B’A3KOBMMU. DaKyNbTAaTUBHICTb TaKoi O3HaKKU §K
HeBigYy>XXyBaHICTb 0COBUCTUX HEMAWHOBUX MpaB aB-
TOpa MOB'A3YETLCS 3 MOX/AMBICTIO nepeadi Takoro
HeMalrHOBOro Npasa aBTopa K NpaBa AepXXaBHOI pe-
€CTpauii aBTOPCbKOro npasa Ha TBIip iHWKM ocobaM.

Knrouosi cnoBa: aBTopcbKe MpaBo; HeMawmHO-
Bi npasa; lopuauM4yHa nNpuvpoaa; MOHI3M i Ayani3m;
O3HaKMw.

Cherevko P.P. The legal nature of the
author’s personal non-property rights.

In this article, the author analyzes the essence
of the legal nature of the author’s personal non-
property rights. It is noted that copyright studies
conducted in Germany based on the philosophical
concept of I. Kant (a right related to the personality
of the creator) played an important role in protecting
the author’s personal rights in continental Europe.
These scientific investigations played a decisive role
in the emergence of the doctrine of personal non-
property rights of the author, which are designed
to ensure the protection of the personality of the
creator in his work.

The monistic and dualistic concept of personal
non-property rights of the author is considered.
It is argued that the monistic concept interprets
all the powers of a personal (non-property) nature
recognized by the author as a manifestation
of a single and indivisible copyright, where the
significant difference between the legal regime of
personal non-property and property rights to works
does not mean that the question of the legal nature
of the author’s non-property rights is resolved in
advance . The author supports a dualistic approach
in revealing the legal nature of the author’s non-
property personal rights, sinceitis still better argued
and contains practical points that are important
both for the process of using personal non-property
and property rights, as well as for law enforcement
activities, where it is necessary to observe a clear
distinction between the understanding of the legal
regime of the author’s non-property and property
rights.

The essence of the author’s personal non-
property rights is revealed through the analysis of
the attributive features of these subjective rights,
which ensure the connection of the creator with the
work created by him and protect his personality
embodied in it. The specified features include the
non-property nature of the author’s personal rights,
the inherent nature of the fact of authorship, their
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absoluteness, essentiality and inalienability. The last
feature is optional, while the others are mandatory.
The optionality of such a feature as the inalienability
of the author's personal non-property rights is
associated with the possibility of transferring such a
non-property right of the author as the right of state
registration of copyright to the work to other persons.

Keywords: copyright; non-property rights; legal
nature; monism and dualism; signs.

MocraHoBka npo6nemun. TBopYya AiSANbHICTL €
Ba>XX/IMBMM iHCTPYMEHTOM PO3BUTKY Ta DOpPMyBaHHS
KynbTYpWU B Pi3HMX HapoaiB CBIiTYy. Ane OKpiM Uboro,
TBOpYa poboTa Takox sBMsSE coboto hyHAaMeHTab-
HUI BKN1aZ B EKOHOMIYHUI PO3BUTOK Byab-sIKOi Kpai-
HM. Came 3 uMx no3uuii, iHTenekTyanbHa (po3ymMoBa)
cdhepa 3aBxaM npuvBepTana BenuKy yBara npeg-
CTaBHWKIB pi3HMX npodecii. Hapasi cobi HeMoXxnnBo
npeacTaBuTu Aepxany, Ae 6u poboTa aBToOpiB He OT-
puMyBasia BU3HaHHA Ta BMHaropoay. Lli enemeHTap-
Hi NpeporaTMBmM TBOPYMX ftoaen (AyXOBHA Ta EKOHO-
MiyHa cdepa) BM3HaAKTbLCA BCHOAM.

ABTOpPCbKE MpaBo fK YacTUHa UMBINbLHOrO rnpasa
noknMkKaHe 3abe3neunTy B Meplly 4Yepry iHTepecu
aBTOpiB B MpouecCi CTBOPEHHS Ta BUKOPUCTAHHSA iX
TBOPIB SK pe3ynbTaTiB iHTeseKTyanbHOI AisfbHO-
CTi. B ubOMYy BiAHOWEHHI B 3aKOHOAABCTBaxX AepXXaB
3a aBTOopaMu 3akpinnTbCcsa npasa ocobucrtoro Ta
ManHOBOro xapakTepy. ICTOpMYHO cknanocs Tak, LWo
B NpaBoBe nosie cno4yaTtky 6ynu BK/KYEHi MalHO-
Bi MpaBa aBTopa, fKi NOKAMKaHi 6ynn Hagatn nomy
¢diHaHCOBY KOMMNeHcauito 3a Te, wo 6yno OCHOBOK
BCbOrO XMWTTS TBOPYOi JOANHU. JyXOBHWUI 3B'A30K
aBTopa 3 CBOIM TBOpOM Ta noTtpeba B MOro npaso-
Bil OXOPOHI Mo4Yanu BM3HaBaTuCA TiNbkn B XIX CT.
BaxxnmBe 3HauyeHHs A/19 KOHTUHEeHTanbHOI €Bponu
No OXOPOHi 0cobucTMX Npae aBTopa BiAirpanu Aocsi-
[)KEeHHS aBTOPCbKOro npaea, wo nposoaunuca B Hi-
MeY4nHi Ha OCHOBI inocodcbkoi koHuenuii I. KaHTa
(npaBo, wo noB’s3aHe 3 ocobucrTicTro TBopLs). Came
Ui AoCnioXeHHS Bigirpanu BupiwanbHy posib B NOSBI
OOKTPUHM 0COBUCTUX HEMAMHOBUX Mpas aBTopa, AKi
NMOKJIMKaHi 3abe3neuynTn 0XopoHy 0CobuMCTOCTi TBOP-
usa y 1Moro TBOpI.

AKTyanbHiCTb 06paHoi TEMWN AOCAIAXKEHHS BUMIN-
BA€E 3 TOro, WO B YKpaiHi BUNAAKWN MOPYLUEHHSA He
TiNbKM MAMHOBWUX, ane i HeEMalHOBMX MpaB aBTopa
CcTanun 3BMYariHUM saBueM. INpo ue ceigyaTb pi3HO-
MaHIiTHI nybnikauii B nepioanyHux BuaaHHax. Cro-
COBHO HEMaWHOBMX NpaB aBTOpa, OCHOBHUMW MOpPY-
WEHHAMM Y Ui cdepi MOXHA BMU3HATU MOPYLUEHHS
uinicHocTi TBOPY (TOYHIiLIE MOro NepekpyyvyeHHs) Ta
He 3raZlyBaHHs iMeHi aBTopa Npu BUKOPUCTAHHI NOro
TBOPY Mif 4ac CTBOPEHHS iHLIOro TBOPY.

CtaH onpautoBaHHSA. [TMTaHHSA OPUANYHOI NpU-
poAM HEMAMHOBUX MNpasB aBTopa po3rnaganocs Taku-
MU HaykoBusMKn Ak E.M. Maspwunos, M.B. NopoaoH,
O. Ninuik, B.B. Nyub, M.I. HikitiHa, B.I. Cepebpos-
cbknmn, O.T. Ceprees, 4.M. LeByeHko TOWwoO. Ane, y

EnneKTpoHHe HayKoBe BUAAHHS «AHaJliTUMHO-NOPIBHSAJIbHE NPaBO3HaBCTBO»

nepeBaxHin cBOil 6inblOCTi Npaub, Ski 6 BpaxoBy-
Ba/IM CYYaCHMN PO3BUTOK aBTOPCbKOMo 3akoHOAaB-
CTBa Ta UMBISIbHO-NMPABOBOI AYMKWN HE MaE.

MeToro HanncaHHA BKa3aHOi CTaTTi € BU3HAYEH-
HS  OPUAMYHOI NPUMPOAM OCOBUCTUX HEMAMHOBUX
npas aBToOpa, SKi BUCTyMakwTb MNPaBOBUM 3B'S3KOM
TBOPLS 3 A0r0 TBOPOM, LLO MOKANKAHMI 3abe3neun-
TV aBTOpPY iHTEpPECU MOpanbHOro XapakTepy.

Buknaa ocCHOBHOro marepiany. TBip, WO 0OXO-
POHSIETbCA aBTOPCbKUM TMpaBoM, € cneundiyHnm
06’€KTOM UMBINIbHUX MPaBOBIAHOCUH: BiH HambinbLu
MOBHO Ta Ha3aBXAW Bigobpaxxae ocobUCTICTb CBOro
aBTopa. ABTOp «XKMBE» Ta BiATBOPKETLCHA B CBOEMY
TBOpi. ABTOPCbKE MNpPaBO OXOPOHSE iHTeneKTyasb-
HWI Ta NepCcoHanbHUI 3B'A30K TBOPY i Oro TBOpLUS.
CaMe Le i € OCHOBHO MPUYMHOLD, LLO MPAKTUYHO BCI
HauiOHaNbHI Ta Mi>XKHapoAHi Teopii, Ae po3rnaaatoTb-
CS MUTaHHS aBTOPCbKOro npaBa €4MHI B TOMY, O
npaea, SKi BUNAMBAOTb 3 aBTOPCbKOro npasa HO-
CSATb ABOSIKMIA XapakTep.

ABTOpPCbKe MpaBo A0 BUKJIKOYHUX NpaB BKIKOYAE
3 ogHoro 60Ky NMpaBOBi MOX/MBOCTI 0COBUCTOro xa-
paKkTepy, siki yTBOPHOOTb 0COBUCTI HEManHOBI npa-
Ba aBTopa, a 3 Apyroro 60Ky - npaBoOBi MOXJ/IMBO-
CTi MaliHOBOro XapaKTepy, WO YyTBOPKTb MalHOBI
npaeBa aBTopa Ha Koro TBopu. lMepwi npaBa A03BO-
nsTb 36epertv ocobucTiCTb aBTOpa B TakOMy BWU-
rnsgi, B SsKOMy BOHa MPOSBASIETbCS Y MO0 TBOPI, a
Apyri — HagalTb aBTOPY MOXJ/IMBICTb 3A4iMCHIOBATHU
€KOHOMIiYHY ekcnnyaTauito TBopy abo, sk npasuso,
HajasaTu A03BOSIM Ha Ue TpeTiM ocobam 3a BMHaro-
poay. OcobucTi HeManHOBI NpaBa MakTb 0CO6NMBUIA
06’eKT OXOpPOHW — TBOPYE BMPAXXEHHS OCOOBUCTOCTI
aBTopa. BoHW noknMKaHi ciyryBaTW OXOPOHiI TBOP-
yoi AisnbHOCTI 0cobu sik Mpouecy, BHACIIAOK SIKOro
CTBOPIOETHCS LWOCh HOBE, T€, L0 He iCHYBano paHiwe
— pe3ynbTaT iHTenekTyanbHoi gisnbHocTi [1, c. 240].

Ha paHuih MOMeHT cknanucsa ABi KoHuenuii, wo
NMOSICHIOKTb MNpPMpPoAY HEMaMHOBMX MpaB aBTopa Ha
pe3ynbTaTy MOro TBOPYOI AiSSIbHOCTI: MOHICTUYHa Ta
ayanictmyHa [2, c. 132-134].

MoHicTnyHa KoHUeryiss po3yMiHHS HEMaMHOBUX
npas aBToOpa MOAsAra€ B TOMy, WO YiTKOro po3Mexy-
BaHHS MaMHOBMX Ta HEMAaMHOBMX NpaB aBToOpa He ic-
HY€ [3, c. 96]; Takuii noAin € ymoBHUM [4, c. 77-78].
Bci mpaBa, sIki BU3HaOTbCS 3a aBTOPOM, SIK ocobu-
CTOro, Tak i MaMHOBOrO XapakTepy, SBASOTb Coboto
pi3Hi MposiBM yHiTapHOro (€AMHOro) npasa, WO ra-
pPaHTYE AOTPUMAHHS iHTENeKTyalbHUX Ta EKOHOMiu-
HUX iHTepeciB aBTopa.

Xo4ya MOHICTUYHa AOKTPUHA BU3HAE PI3HULIIO MK
HEManHOBMMW Ta MamHOBMMW NMpaBaMu aBTOpa, ane
UMM ABOM KaTeropissM BOHa HaJa€ yHiTapHe TnyMma-
UEHHS, A€ BKa3aHi npaBa € po3rajyXeHHsiMKU, Npo-
aBaMu Ta cnocobamu iCHYBaHHS €4MHOIO IHCTUTYTY
npasa. [Jeski cneuianicty NOpiBHIOIOTb HEMAHOBI Ta
ManHOBI MpaBa aBTOpa 3 NMpPaBOM BJIACHOCTI, SIKe €
CKSlaAHMM MO CBOIM CTPYKTYPI i CKNaAaEeTbCs 3 okpe-
MUX NpaBoBMX MoxnusocTen [5, c. 133; 6, c. 62].
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Ines >XOpCTKOro po3MexyBaHHS MalHOBUX Ta He-
MalHOBMX NpaB aBTOpa HE BU3HAETbCSA NpeaCTaBHU-
KaMW MOHICTMYHOI KOHUeNLii ToMy, WO Ha npakTuui
3pobuTH LLe HEMOXNMBO. Tak, HeMalHOBI NpaBa aB-
TOpa, WO 338 HUM BU3HAKTLCSA MOXYTb C/lyryBaTu 3a-
[OBOJIEHHI MOro EKOHOMIYHKMX iHTepeciB. Hanpuknaga,
3aKOHOAABCTBO 6araTbox KpaiH CBiTy (B TOMYy uuchi
M YKpaiHW) 3aKkpintoe 3a aBTOPOM Take HEMaWHOBE
NnpaBo SIK NMpaBo HEeLOTOPKaHOCTI TBOPY, CYTb SIKOro
3BOAMTLCS A0 TOro, Wo npu 6yab-SIKOMYy BMKOPUC-
TaHHi TBOpy 6e3 3roan aBTopa 3abOpPOHAETHCSH BHO-
CUTWU B 3MICT TBOpPY, MOro HasBy 3MiHU, SKi MOXYTb
NMOpPYLWWUTW UiNiCHICTb TBOPY, MPUBECTM A0 MOro ne-
peKpy4YeHHs abo CnoTBOPEHHS. EKOHOMiIYHMI iHTE-
pec aBTOpa 3a UMM MNpaBOM MPOSABASETLCA B TOMY,
WO 3MiHa 4uM CrnoTBOpeHHs TBOpy OyAe 3aBaxkatu
MOro BUKOPUCTaHHI TMMK cnocobamm, siki 3akpinsieHi
B SIKOCTi MaHOBMX MpaB aBTopa. 3 apyroro 6oky,
€KOHOMIiYHO peHTabenbHe BUKOPUCTaAHHSA TBOPY MiA
yac 1Ooro BiATBOPEHHS Ta BMKOHaHHSA 36inblwye no-
NynNsSpHICTb HE TiIbKKM TBOPY, ane i noro aBtopa (Tou-
Hille Moro iMeHi), Wwo BiAMOBIAAE MOpanbHUM iHTep-
ecaM OCTaHHbOro, CMpPUSOYM PO3MNOBCIOAXEHHI MOro
inen, Ta npautoum Ha 36iNblUEHHSA MONYSPHOCTI
ocobucTtoi penyTauii aBTopa. AHaNOMYHUM YUHOM
0O.M. CepreesB inNCTPYE Ait0 TaKOro HEMamHOBOIo
npaesa aBTopa sK NpaBa Ha obHapoAyBaHHsS TBOPY,
[e MNOEAHaHI Moro HeMalHOBI Ta MaMHOBI iHTepecu
[7, c. 198]. B YkpaiHi 3aKkpinieHo cxoxe Mnpaso:
npaeso Ha onyb/ikyBaHHSA TBOpPY (MpaBO Ha BUMYCK
TBOPY B CBIT), SIK€ 3aKOHOAABY0 BiAHECEHO A0 MaW-
HoBMX nNpae aBTtopa (N. 1 4. 1 cT. 440, n. 1 4. 1 cT.
441 LK YkpaiHn). OCb YOMY He MOXXEMO MOroAUTUCS
3 TUMW BYEHUMMU, AKi CTBEPAXYIOTb, WO Hawa Aep-
)KaBa 3aKOHOAABY0 He BuMpilWmnaa, sKe 3a Npupoaoto
€ NpaBo Ha onybnikyBaHHA TBOpPY (NpaBoO Ha BMNYCK
TBOPY B CBIT) [1, C. 251]

OTXe, MOHICTUYHA KOHLEMLis BCi MOBHOBAXEHHS
ocobuctoro (HemMarHOBOIr0) XapakTepy, siKi BUM3Ha-
IOTbCS 3@ aBTOPOM IHTEPrpEeTYE K NPOsiB EAMHOIO Ta
HEernoAifIbHOro aBTOPCbKOro npaea, Ae iCTOTHa po3-
6iXKHICTb MpaBOBOr0 pexmMy HeManmHOBUX Ta Mawn-
HOBMX MpaB Ha TBOPW, Lle He O3HAa4yaE BUPpILlEeHHS
Hanepes NUTaHHSA OPUANYHOI MPUPOAN HEMANHOBUX
npas aBTopa.

Ha BigMiHYy BiA MOHICTMYHOI KOHLUenNUii HemManHo-
BUX MNpaB aBTopa Aya/liCTMyHa KOHUeryiss NoAiNnse
BCIO CYKYIMHICTb @aBTOPCbKUX MOBHOBaXeHb YiTKO Ha
ABi rpynu, Ae oAgHa Ma€ 03HaKM HEMaMHOBMKX MNpas, a
iHWIiN npuTaMaHHi pucn MarHOBOrro xapakTepy. lep-
Wi aBTOPCbKi NOBHOBaXXeHHs 06’€eAHaHi nig Ha3BoOK
0cobucTi HeMaltHOBI NpaBa aBTopa, a ApYri — MalHo-
Bi MpaBa Ha CTBOpPEHi aBTOPOM TBOpPWU. He AnBAAYUCH
Ha X B3aEMO3aNexHiCTb, 3MillyBaTW BKasaHi rpynu
npaB HEMOXHA.

[yanicTnyHe TAyMayeHHs rnpas aBTopa po3risaa-
€TbCA Yepes X ABOSKE MNPU3HaYeHHA: 3aXUCT HeMa-
TepiasbHMX Ta €KOHOMIYHUX iHTepeciB. K BKa3yTb
NnpeacTaBHMKK AyaniCTUYHOI KOHUENLii HeMalHOBUX
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rnpaB aBToOpa, 3axMUCT iHTeNeKTyanbHUX noTpeb Ta
33/10BOJIEHHSA [HTEpeciB MaTepiasibHOro XxXapakTrepy
aBnsie coboto ABi CaMOCTINMHI Lini aBTOpPCbKOro npa-
Ba, SKi Aal0Tb MOX/MBICTb pO3MeXyBaTu 340pPOBUNA
rny3a Ta CNoCTepexeHHs 3a npakTtukor. Kpim Toro,
iHTepecn MopanbHOro Ta MaTtepiasibHOro naaHy Mma-
I0Tb pi3Hi cdepun 3acToCyBaHHA; 0COBUCTI HEMaMHOBI
npaea Ta MalHOBI NpaBa MaloTb Pi3HY iCTOPil0, agxe
BOHW HE BWHWKAKTb Ta HE 3HUKaTb OAHOYACHO.
Tak, MalHOBI NpaBa aBTopa ABMSATb CO60K MpOCTi
MOXJIMBOCTI, WO BUHMKAKOTb NiCASA 3aBepLUEHHS TBO-
py, B TOW Yac K HeMawHOBI NpaBa iCHYOTb caMi No
cobi 3 nepworo po3vepky nepa, 3 MepLIOro eckisy
MOKM WO nonepesHboro 3aAyMy. 3AIMCHIOKUYM CBOE
npaBo Ha OMPWIOAHEHHS TBOPY, aBTOpP BBOAMTb
"oro B cdpepy EKOHOMIUYHUX iHTEPECIB, YTOYHIOKOUN, B
SKin popMi Moro MoxHa BukopuctaTu. lMicns 3asep-
LIEeHHS CTPOKY OXOPOHM ManHOBMUX NMpaB aBTopa He-
MaMHOBI NpaBa NPoOAOBXYITb AiSTN A0 TUX Nip, MOKMK
TBip He 6yae 3abyTuii; TOM, XTO 3ax0o4ye MOBEPHYTU
11oro i3 3abyTTa 060B’SI3KOBO MOBMHEH BiATBOPUTU B
TOMY BUINsAi, B SKOMYy BiH 6yB paHille CTBOPEHWUI
aBTopoM Ta ony6nikoBaHui [2, c. 133-134].

Ockinbkuy, nNpu AyaniCTUYHIA KoHuenuii Tnyma-
YEHHS NpaB aBTopa NAeTbCa Npo ABi KaTeropii npas,
OCTaHHi BUCTYyNnalwTb SK He3asexXHi, a iXx npaBoBa
pernameHTauis Moxe 6yTu pi3HO: A0 MaNHOBUX
rnpas 3aCTOCOBYOTbCSA NPUHLUMMAK iX Nepepadi Ta 06-
MEXXEHOCTI B 4yaci, a ocobucTi HeMaliHOBI NpaBa, Ha-
BMaku, NignopsaKoOBYOTbHCS NMPUHLMMNAM HeBIiAYYXY-
BaHOCTI Ta HenpunyCcTUMOCTI CTPOKY iX Aii.

Po3rnsHyBLWW BKasaHi nigxoau rno npumpoai oco-
6ucTMx HemMaMHOBMX MpaB aBTOpa Ha CTBOPHOBaHi
HUM TBOPW MOXHa CKasaTu, WO AyaniCTMyHa KOH-
Lenuis Bce-TakM Kpalle aprymeHToBaHa i MiCTUTb B
cobi MpakTWU4Hi MOMEHTU, SKi MalOTb BaX/MBe 3Ha-
YEeHHS §K ANs npouecy BMKOPUCTaHHSA 0cobuctmx
HEMaMHOBMX Ta MaHOBMX Mpas, Tak i Ana npasBo3a-
CTOCOBYOT AiSANIbHOCTI: HEOBXiIAHICTb YiTKOro po3Mex-
YBaHHS PO3YMiHHS MPaBOBOro pexunMmy HeMamHOBMUX
Ta ManHOBMX MNpaB aBTopa. HaneBHO came 3 LbOro
1 BUXOAWUNN YKPATHCbKi 3aKoHOAaBLUi, sKi 6panu Ha
036pOEHHS AyaniCTUYHY KOHLENUito po3yMiHHS npaB
aBTopa. TOMy B 3aKOHOAABYOMY MJyiaHi B YKpaiHi ne-
peBsary oTpvMMana came AyaniCTMyHa, a He MOHICTMY-
Ha KoHLUenuis.

OcobucTi HemaliHOBI MpaBa aBTOpa MOXHa ni-
3HaTW 4yepe3 aHani3 xapakTepHux iM o3Hak. [o Ta-
KMX O3HaK MOXHa BigHecCTu Te, Wo ocobucTi npasa
aBTopa € HeMaWHOBMMU, iICTOTHUMMU, abCONOTHUMM,
npuTamMaHHi dakTy aBTOpCTBa Ta HEBIA'€EMHMMMK Bif
aBTopa.

OcobucTi npaBa aBTopa € HEMaKMHOBUMM, OCKiflb-
KM BOHW He MNOB’SI3aHi i3 3a40BO/IEHHSM E€KOHOMiy-
HWUX iHTepeciB aBTopa. Came TOMYy X HE MOXHa oui-
HUTW B rpowosin ¢opmi. ToMy BapTo NOroAMTUCSA
3 [.€. Akyb6iBCbKkMM, WO 0COBUCTI HEMAMHOBI NpaBa
aBToOpa He MOXYyTb 6yTn 06’ekToM UMBiINbHOro 060-
poTty [8, c. 73]. 3 iHworo 60Ky, HENPSIMO FPoOLIOBE



338

OLiHIOBaHHSA 0COBUCTUX HeMalHOBMX MNpaB aBTopa
BiAbyBa€eTbCcs, KONM nepeabavyaeTbCsa CyMa KOMMEH-
cauii B paMKax AOroBopy npu ix nopyLeHHi abo wu-
poKa pO3MNOBCIOAXXEHICTb TBOPY NOB’siI3aHa BNacHe 3
iMeHeM aBTOpa.

OcobwucTi npaBa € iCTOTHI, TaK SIK MIiCTATb B COOi
TOM MiHIMYM npaB, WO BMHMKAE B MPOLIECI CTBOPEH-
HA TBOpY i 6e3 fAKux aBTOPCTBO BTpaya€ CeHc. Ha
BiAMiIHY Big HeMalHOBMX MpaB, WO 3abe3nevyytoTb
NPUPOAHE iCHYBaHHA i3nyHOi 0cobu BKasaHi npa-
Ba aBTOpa He € BPOAXXEHUMU, TaK K BOHW BNACTUBI
He BCiM N104sM, a TiNbKW TUM, XTO € aBTopoM. 14
BUHUKHEHHSI HeMalnHOBWMX MpaB aBTopa HejocTaT-
HbO daKTy HapoAXeHHs, HeobXiAHO MaTu B HasB-
HOCTi MEeBHUW aKT — aKT TBOPYOCTi, KW He Mae
BPOAXEHOro xapakrtepy. B uboMy i nMposBrdeTbCA
CKNagHIiCTb 0COBUCTMX HEeMarHOBWX MpaB aBTopa,
Ha aymky, P.O. CtedaHuyka, OCKinbkM ix HeobxigHo
po3rnaaaTtv y ABOX acrnekTax: siKk CKflafoBa CUCTEMU
0cobuncTnx HemamHoBMX NpaB di3nyHoi ocobu Ta Ak
e/leMeHT CUCTEeMM npaB y cdepi iHTeneKTyanbHOI Ai-
snbHOCTI [9, c. 174].

OcobwucTi npaBa aBTOpa € abCo/IIOTHUMM, TaK AK
3aXMULLAKTLCS NPOTU BCiX | KOXXHOIO B TOMY CEHCI, WO
X HOCI MOXXe BMKOPUCTOBYBATKM iX NpoTn 6yab-Ko-
ro, HaBiTb CTOCOBHO TOi ocobu, sKin 6ynu nepenaHi
BCi MaMHOBI nMpaBa Ha TBip. ABCONOTHMI XapaKTep
HEManHOBMX MpaB aBToOpa MOPOAXKYE ABa BaX/ MBI
npasuna: 1) abcontoTHe NpaBo 3abe3nevyye ynoBHO-
BaXkeHin ocobi HeJoMyLWeHHSA BYMHEHHS MEBHUX AN
3060B'A3aHMMN ocobamu; 2) 3aKpinalTbCA MEBHiI
MeXi 3aiicHeHHs abCconTHOro npaea.

Ocobucti HeMallHOBI NpaBa aBTopa € fpuTamMaH-
HuMn ¢akTy asTopcTBa, TO6TO HeBiA'’EMHO NoOB’'A3a-
Hi 3 ocobucTicTio TBOpUS TBOpPY. ABTOp 36epirae ix
3a co60t0 NPOTAroM BCbOrO XUTTS, @ B N04aNbLIOMY
BOHM OXOPOHSAKTBHCA MOro CrnagkoeMUSMW. 3rigHo
aBTOPCbKOro 3aKOHOAABCTBA OCOOUCTI HeMalHOBI
npaBa aBTOpa OXOpPOHATbCA 6e3cTtpokoBo (4. 10
CT. 28 3aKkoHy YkpaiHu «[1po aBTOpCbKke Npaso i Cy-
MiKHI npasa»). o 0cobMCTMX HEMAMHOBUX NpaB He
3aCTOCOBYETbLCS CTPOK MO30BHOI AABHOCTI, OCKi/IbKU
BOHM He BigHOCATbCA A0 cdepwu Toprieai (M. 1 4. 1
cT. 268 UK YkpaiHun). licna cMepTi aBTOpa AesKi 3
Moro npeporaTuB 3a5MLWATbCA 3@ MOro CnagKoeM-
usamMum abo 3a To 0coboto, sika YNOBHOBaXKeHa aBTo-
poM (4. 2 cT. 439 LUK YkpaiHn).

OcobucTi HemMalrHOBI MpaBa aBTOpa € HEBIAYYXY-
BaHuMy Bif CaMOro aBTopa i Big HUX He MOXHa Bij-
mMoBUTUCA (4. 3 CT. 269, u. 4 cT. 423 UK YkpaiHu).
B cnny HeBig4vy>XyBaHOCTI HEMalNHOBUX NpaB aBTopa
6yab-Aka nepegavya aBTOPCbKUX MpaB MOXe CTO-
CyBaTUCH TiNbKM CNocobiB BUKOPUCTAHHSA TBOPY $K
CUCTEMM MaWHOBUX MNpasB aBTopa. HemalHoBI npaBa
aBTOpa He MOXYTb ByTW 06’EKTOM BWTYUYEHHS, MpU-
MYCOBOIr0 BUKOPWUCTAHHA YK ekcnponpiauii.

Hdenia Jilmnuik 3a3Hada€, WO 3aKOHO4ABCTBO
b6araTbox KpaiH CBiTY npsiMo nepepbavae npo He-
MOXJIMBICTb Big4y>XeHHSI HEMaMHOBMX MpaB aBTopa

EnneKTpoHHe HayKoBe BUAAHHS «AHaJliTUMHO-NOPIBHSAJIbHE NPaBO3HaBCTBO»

TBOpY. B iHWKMX KpaiHaxX, BOHa BKa3ye, Taka Brac-
TUBICTb HEMAMHOBMX MpaB aBTOPa MAETbCS Ha yBasi
(aBTop 36epirae HemMalHOBI MpaBa HaBiTb SKLWO BiH
rnepefae NpaBoO BJIACHOCTI Ha TBip iHWIil ocobi; no
CNAMBY CTPOKY OXOPOHM MaMHOBMX MpaB aBTOp Mae
npaBo BUCYBaTU MpETEH3ii CTOCOBHO MOCAraHHsA Ha
uinicHicTb TBOpy). Taka BNacTUBiCTb Moxe 6yTn 3a-
KpinneHa TakoxX i B HeraTtuBHi (OpMi, KON 3aKOH
nepepbavae, Wo nepegada ocobUCTUX HEMAMHOBUX
rnpaB € HeAINCHO Ta He3aKoHHot [2, c. 137].

B YkpaiHi MicTuTbCa npsiMa BKasiBka B HOpMax
3aKOHY Ha HEMOX/MBICTb BiguyXeHHs (nepepa-
BaHHS) HeMamHOBMX npaB aBTopa (4.4 cT. 423 UK
YkpaiHn). Ane y uih ke HOpMi 3a3HayaEeTbCs, WO
y Bunagkax nNpsiMO BKa3aHMUX B 3aKOHi, 0COBUCTI
HeManHOBI MpaBa MOXyTb nepepaBaTucsa (Bigyy-
XyBaTucs). MoXAMBO y BKasaHin HOpMI, fka € 3a-
rasibHoOK MO BiAHOLWEHHI A0 BCiX O06’EKTIB iHTenek-
TyanbHOI BNAaCHOCTI, NWNOCSA 3a BMNaaku 3 chepu
rnaTeHTHOro rnpaea, Ae HeMaWHOBe MpaBO aBTopa
BMHOXOAY Ha OTPMMaHHS MATEHTY MOXe HanexaTtu
pob6oToAaBulo B Culy TPyAOBOrO AOroBOpYy, SKLO
BMHaxig CTBOPeHO B pe3ynbTaTi TPyAOBUX YHK-
uin BMHaxigHWka (4.1 cT.9 3akoHy YkpaiHu «[lpo
OXOpOHY MpaB Ha BWHaxoAM i KOPWUCHI Moaeni»).
[o peui, B 3aKoHi YkpaiHu «[1po aBToOpCbKe npaso i
CYMiXHi nMpaBa» NpsAMO 3a3Ha4a€TbCS, WO O0COOUCTI
HeManHOBI NpaBa aBTopa He MOXYTb 6yTK NepeaaHi
(Biguy>xeHi) iHwWMM ocobam 6e3 6yab-IKMX BUHSTKIB
(4.2 cT.14). TakMM UYMHOM, MOXHa 3a3HauuTu, LLO
HEMOXJIMBICTb Nepenavi ocobuctmx (HeMarmHOBUX)
rnpaB aBTOpa Ha AOroBipHilA OCHOBI € AINCHO iX aTpu-
6yTMBHOI 03HaKOH0.

Pag HaykoBUiB BBaXatoTb, WO AEsKi HEMaWHOBI
rnpasa aBTOpa MOXyTb O6yTWM nmepedaHi iHWWM oOcCO-
6am Mo AOroBopy UM MepemTn A0 HUX MO 3aKOHY,
30KpeMa, NpaBo AepXXaBHOI peecTpadlii TBopy [10, c.
24; 11, c. 11]. Ckopiw 3a BCe BYEHi Manu Ha yBas3i
He AepXXeaBHYy peeCcTpaLito TBOPY, a AepXaBHY pee-
CTpauito aBTOPCbKOro npasa Ha TBip. K BUMNAMBAE i3
MopsaKy AepXXaBHOI peecTpalii aBTOPCbKOro rnpasa
i 4OroBOpiB, sIKi CTOCYIOTbCS MpaBa aBToOpa Ha TBIp
cy6’eKTOM MOAAHHSA 3as8BKM 3 LbOro MPUBOAY MOXe
6yTn cam aBTOp, MOro CnaakKoeMLUi Ta ocobu, siKum
aBTOpM 4M iX CnafAKoeEMLUI nepedann CBOI aBTOPCbKi
ManHoBi npaea (m. 2) [12]. OTxe, BapTO NnigTpUMa-
TV MO3MUil0, WO He BCi HEMaWHOBIi NMpaBa aBToOpiB,
AKi BUNJIMBAKTb i3 aKTy CTBOPEHHS TBOPY HOCSTb
HeBiAUYXXYBaHWIM XapakTep, a TOMy AaHa O3HaKa He-
MaMHOBUX MpaB aBTOPIB € aKybTaTUBHOIO.

3 iHworo 60Ky, He MOXXeMO NoroAnUTMCS 3 BUC/I0B-
JIEHOK MO3MUi€E, WO MpaBo Ha LiMiCHICTb Ta HeAo-
TOPKaHHICTb TBOPY MO CBOIA NMpUpPOAI BCe-Taku € BiA-
YyXyBaHMMK y neBHOMY 06ca3i [1, c. 242]. YkasaHa
nosuuis He 6yna SKWO NAETbCS Npo Taki cnocobu
BMKOPUCTaHHA TBOpPY $SK nepepobka, apanTtauis,
apaH>XyBaHHS Ta iHWi noAibHi 3MiHKM, TO B UbOMY BU-
naaKky opuriHanbHWIA TBIPp He 3MIHIOETLCA, @ CTBOPIO-
E€TbCS MOXiAHWN TBIp.



PO341J1 XII. ®IJ/IOCOPISA NMPABA

BucHoBku. OTXxe, 3 BpaxyBaHHSAM HaBeAEHOrO,
MOXHa 3a3HauuTu, Wwo ocobucTti (HeEMaMHOBI) NpaBa
aBTOpa - Le TaKi npasa, SKi BUHMKaKOTb MpuU CTBO-
peHHi TBOpY, WO 3abe3neyyloTb 3B'SA30K MiX aBTO-
poOM Ta MOro TBOPOM, OXOPOHSIHOUYM B HbOMY 0CO6U-
CTiCTb TBOpPLS.

IOpuanyHa npupoga HeMalHOBMX MpaB aBTopa
NMOSICHIOETBCS ABOMA KOHLEMUiSMW: MOHICTUYHOI Ta
ayanictmyHo. binbw npuBabnusiwoto Burnagae aya-
NiCTUYHa KOHUeEeNUis, OCKislbKM BOHa A03BOJISIXKE NPO-
BECTW YiTKWNIA NMPaBOBUIA PEXNM HEMAaMHOBUX Ta Mai-
HOBMUX MpaB aBTOpa. TaKOX caMe 3aBASIKW i iCHYE
3MOra po3KpUTU CYTHiCTb 0cobucTux (HemMarHOBMX)
npasB aBToOpa Ha CTBOPEHi HUM TBOPW, 34IACHUBLUMU
aHanis ix Hambinbw 3arasbHUX BAACTMBOCTEN. 30-
Kpema, ocobucTi npaBa aBTopa TBOPY € HEMAMHOBU-
MW, ICTOTHUMUK, abCOMOTUHNMKN, HEBIAYYAXYBAHMMMU
Ta npuyTaMaHHi GakTy aBTOpPCTBa. YKa3aHe Aa€ 3Mo-
ry He TiNbKWM Kpalle mia3HaTn ocobucTi (HeMaliHOBI)
npasa aBTopa, ane 1 Kpalie 3aCTOCOBYBATU HOPMMU
aBTOPCbKOro npasa, SKi iX 3aKpinatTb Ta perna-
MEHTYIOTb.

CNMNCOK BUKOPUCTAHUX OAXKEPEN:

1. OcobucTi HemariHOBI NpaBa ocobu : HaB4. Noci6-
HUK / 3a pea. A. O. lyTko. JIbBiB: JIbBiBCbKUW
[EpXaBHUIM  YHIBEPCUTET BHYTPILLIHIX Ccnpas,
2021. 444 c.

2. Jinnumuk [. ABTOpCKOE NpaBO U CMEXHble npasa
/ Nep. ¢ dp.; npeancnosue M. degotosa. Mo-
ckBa: Jlagomup; N3pgatensctso OHECKO, 2002.
788 c.

3. CepebpoBckuini B.W. Bonpocbl COBETCKOro aB-
TOpcKoro npasa. MockBa: WM3a-so AkagemMum
Hayk CCCP, 1956. 283 c.

10.

11.

12.

339

MNopaoH M.B. CoseTckoe aBTopckoe rpaso. Mo-
ckBa: lNoctopusgaTt, 1955. 232 c.

Maspunos 3.1. CoBeTckoe aBTOPCKOE TrpasBo
(OcHOBHbIe NOMOXeHUsA. TeHAeHUNs pasBuUTUSA)
/ OTB. pea. Paccyposckmin B.A. Mockea: Hayka,
1984. 222 c.

HukntnHa M.UN. ABTOpCKOe MnMpaBoO Ha npousse-
OeHVS HayKu, nuTepaTypbl M uckycctBa. Ka-
3aHb, 1972. 135 c.

Ceprees A.l. lNpaBo wuHTennektyaabHoOn co6-
cTBeHHoCTU B Poccuiickon ®epepaunmn: Yyeb-
HUK. 2-e 1u34., nepepab. u gon. Mocksa: TK Ben-
6un, 2004. 752 c.

Akyb6iscbkuin I.€. NMpobnemMn HabyTTa, 34iINCHEH-
HS Ta 3aXUCTy MalNHOBWUX MpaB iHTeNeKTyanbHOl
BJIACHOCTI B YKpaiHi : AucC. ... AOKTOpa lopua.
Hayk : cneu. 12.00.03. JlbeiB, 2019. 520 c.
CredaHuyk P. O. Ocobucti HemalHOBI npasa
di3nyHMX oci6 (MOHATTH, 3MICT, cucTtema, 0Co-
6nMBOCTI 3A4iMCHEHHSA Ta 3axuUCTy): MoHorpadisa
/ Bian. pea. 5. M. WeBueHko. Kuis: KHT, 2008.
625 c.

Ocobucti HemalHOBI npaBa iHTeneKkTyaabHOl
B/IACHOCTI TBOpLUIB : MOHorpadia / 3a 3ar. pea.
B. Jlyus. TepHoninb: Migpy4yHukn i nocibHmkn,
2007. 256 c.

Bepec I. MoHATTA Ta BUAM 0COBUCTUX HEMANHO-
BMX Mpas aBTopa. [1ignpneMHUYTBO, rocriogap-
cTBo i npaso. 2016. N°8. C. 10-15.

Mopaaok JAep)XXaBHOI peecTpauii aBTOPCbKOro
rnpasa i A4OroBOpiB, AKi CTOCYIOTbCA MpaBa aBTO-
pa Ha TBip: MNocTtaHoBa KabiHeTy MiHicTpiB Ykpa-
iHW Big 27 rpyaHsa 2001 p. N21756. URL: https://
zakon.rada.gov.ua/laws/show/1756-2001-
%DO0%BF#Text (nata 3BepHeHHs: 08.08.2022).



