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NMPABOBI PEXXUMU NEPEBYBAHHA B €C TPOMAOAH YKPAIHU

Homonai V.V. Legal regime of stay in the EU
of citizens of Ukraine.

The article focuses attention on the factors
that became catalysts for the adoption of Council
Implementing Decision (EU) 2022/382, which
establishes the presence of a mass influx of displaced
persons from Ukraine within the meaning of Article
5 of Directive 2001/55/EC and introduces temporary
protection. The above-mentioned decision became
the basis for the appearance of a legal regime for
the stay of Ukrainian citizens in the EU, which did
not exist before - this is the regime of temporary
protection.

Focuses on the Council conclusions of 27 May
1999 on displaced persons from Kosovo, Council
Directive 2001/55/EC of 20 July 2001 on minimum
standards for giving temporary protection in the
event of a mass influx of displaced persons and on
measures promoting a balance of efforts between
Member States in receiving such persons and
bearing the consequences thereof.

The article highlights all existing legal regimes
of a Ukrainian citizen’s stay in the EU (temporary
protection; tourist; refugee) and characterizes
them. It is emphasized that the regime of temporary
protection is limited in time, it is not the same as
permanent protection and that it provides that EU
member states take measures necessary for the
voluntary return of persons who enjoy temporary
protection or whose temporary protection has
expired - to Ukraine. If the legal regime of a tourist
- a citizen of Ukraine independently ensures his
stay in an EU member state, he does not have
the right to work in the EU. Refugee status can be
acquired by a citizen of Ukraine who proves that he
has a justified danger of being persecuted because
of race, religion, nationality, belonging to a certain
social group or political beliefs. Under the legal
status of a refugee, a person gains access to the
labor market if the application for granting refugee
status has not received a final review within 9
months.

It is emphasized that EU law establishes only
minimum standards of protection that each EU
member state must ensure. National protection
standards (EU member countries) are higher
compared to EU standards.
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FomoHa# B.B. MpaBoBuii pe>xuM nepebyBaH-
HA B EC rpoMagsiH YKpaiHu.

B cTaTTi aKueHTYeTbCA yBara Ha YMHHMKaX, SAKi
CTanu KaTanizaTopamu MpUAHATTS IMnieMeHTauin-
Horo piweHHs Pagn (€C) 2022/382, W0 BCTaHOBIIOE
HasiBHICTb MacoOBOro HamnauBy MnepeMilweHnx ocié 3
YKpaiHn y po3yMiHHi ctaTTi 5 Oupektmeu 2001/55/
€C Ta 3anpoBaAXy€E TMMYACOBMI 3axuCT. Buwe 3a-
3HayeHe pilleHHa cTaso NiArpyHTSIM 414 MOsSBU npa-
BOBOro pexmmy nepebyBaHHS rpoMaasH YKpaiHu B
€C, sgKOoro paHiwe He iCHyBasno — Ue pexuM TuMya-
COBOI0 3axXMUCTy.

DOKYCYETbCA YyBara Ha yxBasieHUx 27 TpasHS
1999 poky Pagorw BMCHOBKax WOAO MepeMilleHnx
oci6 i3 KocoBo, AunpekTtusi Pagn 2001/55/€C Big 20
nvunHga 2001 poky npo MiHiManbHi cTaHapTy Ans
HaJaHHS TMMYacoBOro 3aXUCTy Yy pasi MacoBOro Ha-
nAnBYy nepeMiweHnx ocib Ta Nnpo 3axoau, Wo cnpu-
A0Tb 36a1aHCOBAHOCTI 3yCUb MiX AepXaBaMu-une-
HaMu WoA0 NPMNOMY TakuxX OCib Ta BiANOBiAaNbHOCTI
3a HacNigKy Takoro Npuimomy.

B cTaTTi BMOKpPEMNEHO BCi iCHYKUYi Ha CbOroAHi
npaBoOBi pexumn nepebyBaHHSA rpoMagsiHuHa Ykpa-
iHM B €EC (TMM4YacoBUM 3axXUCT; TypwucT; 6ixeHeub)
Ta OXapaKTepu3oBaHoO iX. MMiAKpecneETLCS, WO pe-
XXMM TMMYaCOBOro 3axucty € obMexeHuMM Yy 4aci,
BiH He TOTOXHIiM MOCTIMHOMY 3axMCTy Ta WO BiH ne-
penbavae, wo aepxaBu-yneHm €C BXMBAKOTb 3ax0-
AiB, HeobXxigHux ans po6bpoBiNbHOrO MOBEPHEHHS
0Ci6, AKi KOpPUCTYIOTbCA TMMYAcOBUM 3axmMcToM abo
TUMYaCOBUIM 3aXUCT SAKUX 3aKiHYMBCSA.- A0 YKpai-
HW. SIKLO NpaBOBUN pexXuM Typucta — rpoMaasiHuH
YKpaiHM caMOCTiliHO 3abe3nevye cBOE nepebyBaHHSA
B AepxaBsi-uneHi €EC, He Ma€ npaBa Ha npaut B €C.
CraTyc 6ixeHus Moxe HabyTu rpoMagsaHUH YKpaiHu,
KNI foBeae, WO Y Hboro € obrpyHToBaHa Hebe3ne-
Ka 6yTn nepecnigyBaHuM yepes pacy, penirio, Haui-
OHAaJIbHICTb, HaJIEXHICTb A0 NEBHOI couiasibHOT rpynu
YM MNOMITUYHI NepeKkoHaHHA. MNpn NpaBoBOMY pexwu-
Mi BixkeHLs ocoba OTpMMYE AOCTYN A0 PWUHKY npaui,
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SAKLWO 3asBa NMpPO HagaHHSA cTtaTycy 6ixxeHuUs NpoTs-
rom 9 Micauis He oTpuMana oCTaToOYHOro po3rnsay.

MigkpecntoeTbcs, wWo npasoMm €C BCTaHOBNEHO
NvLe MiHiManbHI cTaH4apTy 3axXUCTY, sKi MaEe 3abes-
neynmTu KOXHa KpaiHa-yyacHuus €C. HauioHanbHi
CTaHAapTW 3axucTty (KpaiHun-y4dacHuui €C) € BULWM-
MU, NOPIBHAHO 3i cTaHAapTamn €C.

KnrouoBi cnoBa: nepewmiweHa ocoba; rpomaas-
HWH YKpaiHu; NpaBOBMI PEXMM TUMYACOBOIO 3axu-
CTy; MPaBOBWUIA peXuM TypucTa; MNpPaBOBUA PeXuM
6i>keHUs; MpaBOBUIA CTaTyC rpoMaAasiHMHa YKpaiHu;
npaBoOBMI CTaTyC rpoMaAsiHUHaA TPeTbOI KpaiHu B €C;
BOEHHWI CTaH; 3axXMCT Npas JIIOAMHN | FPOMaASHMHA;
conigapHicTb.

Statement of the problem. The situation in
which the citizens of Ukraine found themselves
is unusual, because after the Second World War,
the actions of the aggressor country - Russia -
are unprecedented on the territory of Europe.
It is common knowledge that Ukraine has been
in a state of undeclared war since 2014 [1]. On
February 24, 2022, a full-scale Russian invasion
of the territory of Ukraine began. Millions of
Ukrainian citizens were forced to cross the
border with the EU and stay there, escaping
from Russian aggression. This factor became
a catalyst for changes in the issue of the legal
status of Ukrainian citizens in the EU, because
the previously existing general rules for the stay
of Ukrainian citizens in the EU as citizens of third
countries needed to be improved in view of the
state of war in Ukraine and, as a result, the fact
that Ukrainian citizens crossed the EU border to
save themselves from the war

The legal status in the EU of citizens of Ukraine
who leave the country due to the military occupation
of the Russian Federation is, in fact, a set of
subjective rights, legal obligations and legitimate
interests of citizens of Ukraine as legal subjects [2].
This is the position of citizens of Ukraine in the legal
reality of the EU.

On 27 May 1999, the Council adopted conclusions
on displaced persons from Kosovo. They called on
the Commission and Member States to take into
account the experience of responding to the crisis
situation in Kosovo in order to introduce measures.
In 2001, Council Directive 2001/55/EC of 20 July
2001 on minimum standards for giving temporary
protection in the event of a mass influx of displaced
persons and on measures promoting a balance of
efforts between Member States in receiving such
persons and bearing the consequences thereof [3].

On March 4, 2022, Council Implementing
Decision (EU) 2022/382 was published, establishing
the presence of a mass influx of displaced persons
from Ukraine within the meaning of Article 5 of
Directive 2001/55/EC and introducing temporary
protection [4].
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The purpose of this article is to determine the
legal regimes of a Ukrainian citizen’s stay in the EU
and to characterize it.

In the legal literature, the work of Y. Bysaga is
devoted to the issue of the legal status of citizens of
third countries in the EU [5; 6]. Scientific works of V.
Volkov [7; 8], L. Deshko [9; 10; 11; 12], R. Petrova
[13], T. Eiser [14] and other domestic scientists lay
the groundwork for studying the legal regime of stay
of Ukrainian citizens in the EU. At the same time, it
undergoes evolution in view of such a factor as a
full-scale war of Russia against Ukraine.

Presentation of the main research material.
The above testifies to the relevance of studying
the issue of the legal status in the EU of citizens of
Ukraine who leave the country due to the military
occupation of the Russian Federation, both from a
theoretical and a practical point of view.

The purpose of Council Directive 2001/55/EC
of 20 July 2001 on minimum standards for giving
temporary protection in the event of a mass influx
of displaced persons and on measures promoting
a balance of efforts between Member States in
receiving such persons and bearing the consequences
thereof is establishing minimum standards for the
provision of temporary protection in the event of a
mass influx of displaced persons from third countries
who cannot return to their country of origin, as well
as contributing to the balancing of efforts between
member states regarding reception and responsibility
for the consequences of reception of such persons
[3]. In this Directive, temporary protection means
a procedure of an exceptional nature to ensure,
in the event of a mass or imminent mass influx
of displaced persons from third countries who
cannot return to their country of origin, immediate
temporary protection of such persons, in particular
where there is a risk that the asylum system will
not will be able to cope with such an influx without
negative consequences for its effective functioning,
the interests of the relevant persons, as well as
other persons requesting protection. According to
the Directive. displaced persons are third-country
nationals or stateless persons who have been
forced to leave their country or region of origin, or
evacuated, in particular in response to appeals by
international organizations, and cannot return in
safe and stable conditions due to the situation in
that country, and which are subject to Article 1A
of the Geneva Convention or other international
or national instruments that provide international
protection, including:

- persons who escaped by fleeing from areas of
armed conflict or an outbreak of violence;

- persons who are at serious risk or who have
become victims of systematic or general violations
of human rights.

At the same time, in accordance with Art. 3 of the
Directive, temporary protection does not prevent
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the recognition of refugee status in accordance with
the Geneva Convention.

The Council of the EU, taking into account the
Treaty on the Functioning of the European Union,
Council Directive 2001/55/EC of 20 July 2001 on
minimum standards for the provision of temporary
protection in the event of a mass influx of displaced
persons and on measures to promote the balance
of efforts between Member States to receive such
persons and responsibility for the consequences of
such reception ( 1), in particular Article 5, on March
4, the Council of the EU unanimously adopted an
executive decision on the introduction of temporary
protection in connection with the mass entry of
people fleeing from Ukraine due to the war.

Temporary protection is an extraordinary
mechanism. It can be used when there is a mass
influx of people. This mechanism aims to provide
immediate and collective (ie, without the need
to consider individual applications) protection of
displaced persons who are unable to return to their
country of origin. The aim is to relieve pressure
on national asylum systems and allow displaced
persons to enjoy harmonized rights across the EU.
These are rights to residence, access to the labor
market and housing, medical care and access to
education for children [3].

This decision activated temporary protection for
aninitial period of one year, butit can be automatically
extended for six months (up to one year maximum).
Citizens of Ukraine, citizens of third countries or
stateless persons who had international protection
in Ukraine and their family members received
temporary protection if they lived in Ukraine until
February 24, 2022 inclusive. In accordance with the
aforementioned Decision, EU member states applied
one of the following protections to citizens of third
countries who lived in Ukraine until February 24
inclusive, had a permanent residence permit and
could not safely return to their countries:

1) temporary protection;

2) appropriate protection according to their
national legislation.

According to the executive decision on the
introduction of temporary protection in connection
with the mass entry of people fleeing Ukraine due
to the war, member states can also apply this
decision to other people, including third-country
nationals who legally reside in Ukraine and do not
can safely return to their home country. In addition,
the Decision of the Council of the EU also applies
to Ukrainians who fled shortly before February 24
or ended up in the territory of the European Union
immediately before this date, for example, because
of work or vacation [3; 4].

In accordance with the decision of the EU Council
of March 4, 2022 - the Directive on temporary
protection - immediate protection of displaced
persons is ensured. The national authorities of the
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EU member state, where the person is, inform him
about the right to temporary protection. If a person
wishes to exercise this right, he must apply to
such national authorities for a residence permit for
temporary protection.

According to the Temporary Protection Directive,
a person has the right to reside, work in the EU,
social assistance, medical assistance, care for
unaccompanied children, access to housing, access
to education (for children). Temporary protection
is granted until March 4, 2023. If the reasons for
granting it do not disappear, it will be automatically
extended twice by 6 months (until March 4, 2024). In
the event that the reasons for temporary protection
remain in the future, the European Commission may
propose to the Council of the EU to extend it for
another year (until March 4, 2025).

In addition to temporary protection due to
the fact that since 2017, visa-free entry to the
Schengen zone has been in effect for citizens of
Ukraine. Ukrainians who went abroad because
of the war can choose another legal regime for
their stay: stay in the status of a tourist (for 90
calendar days, without the right to work, without
any social or financial support); submit documents
for obtaining refugee status (this must be done
immediately in the first country in which the person
stayed after leaving the territory of Ukraine, the
procedure for waiting for a corresponding decision
can last more than six months, the applicant’s
passport is confiscated, he is forced to stay in this
country until obtaining the status, the national
law may provide for residence only in a certain
place) [15].

The basic rights of Ukrainian citizens residing
in the EU are guaranteed by the Convention on
the Protection of Human Rights and Fundamental
Freedoms [16]. The EU also adopted the Charter
of the European Union on Fundamental Rights
- a document, a legal act that has a public legal,
«constitutional» character [17]. The draft of the
document was prepared in 2000, it acquired full
legal force only with the entry into force of the
Lisbon Treaty on December 1, 2009. The Charter
is the primary source of EU law on a par with the
Treaty establishing the European Communities and
the European Union and its annexes. The signatory
states of the Charter are bound by the precedent
practice of the Court of Justice of the European Union,
which is another mechanism for the protection of
human rights.

According to Art. 53 of the Charter, nothing in
this Charter may be interpreted as restricting or
adversely affecting human rights and fundamental
freedoms, as recognized in the relevant areas of their
application by Union legislation and international
law, as well as international agreements to which the
Union or all states are parties -members, including
the European Convention on the Protection of
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Human Rights and Fundamental Freedoms and the
constitutions of member states.

According to Art. 54 of the Charter, nothing in
this Charter shall be interpreted as implying any
right to engage in any activity or to carry out any
action aimed at the destruction of any rights and
freedoms recognized in this Charter, or at their
limitation in to a greater extent than provided for in
this Agreement.

EU law establishes only minimum standards of
protection that each EU member state must ensure.
National protection standards (EU member states)
are higher compared to EU standards [18; 19].

Conclusions. The legal status of a citizen
of Ukraine in the EU is the position of a citizen
of Ukraine in legal reality, which reflects his (a
person’s) actual state in relations with the EU, the
society of an EU member state, and the EU country.
Three legal regimes of a Ukrainian citizen’s stay in
the EU are highlighted and characterized: temporary
protection; tourist; refugee.

Temporary protection is granted to citizens of
Ukraine who lived in Ukraine on a permanent basis
and left Ukraine in connection with the military
aggression of the Russian Federation on February 24,
2022. If a person chooses the status of a tourist, he
has the right to stay on the territory of the EU for 90
calendar days from the date of entry, independently
ensures his stay in the EU member state, does not
have the right to work in the EU. In the case of
choosing refugee status, a person must go through
a long special procedure to determine whether he
has a reasonable risk of being persecuted because
of race, religion, nationality, belonging to a certain
social group or political beliefs. If the application for
refugee status has not received a final review within
9 months, the person may gain access to the labor
market.
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