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FREEDOM OF EXPRESSION IN THE CONTEXT OF REGULATORY PROVISIONS
AND CASE LAW USED BY THE EUROPEAN COURT OF HUMAN RIGHTS

Shcherbyna V. Freedom of expression In
the context of regulatory provisions and case
law used by the European Court of Human
Rights.

The article examines the features ensuring the
right to freedom of expression and opinion under
national law. The importance of these freedoms
is emphasized in view of their enshrinement
in international regulatory documents. It was
mentioned that the importance of the right to
freedom of expression is also emphasized by
the fact that these rights are enshrined in legal
documents of international level. The author gave
attention to such international documents as the
International Covenant on Civil and Political Rights,
the European Convention for the Protection of
Human Rights and Fundamental Freedoms (ECHR)
and the Universal Declaration of Human Rights.
The author made a detailed analysis of the Article
10 of the European Convention for the Protection
of Human Rights and Fundamental Freedoms. It
was noted that Article 10 of the Convention can be
structured into two parts. The author stated that
the first part is the right to freedom and expression
of views, the second is a comprehensive list of
legal limitations of the investigated law. The
concept of right to freedom to follow ones views,
to receive information and to impart information
were defined in details. Attention was paid to how
the right to freedom of expression is enshrined in
the national legislation of Ukraine, espessially in
the Constitution of Ukraine, the Law of Ukraine
“On Information” and the Law of Ukraine “On
Printed Mass Media (Press) in Ukraine”. Several
landmark decsssons of the European Court of
Human Rights were given, for instanse, Nagla
versus Latvia and Sunday Times versus United
Kingdom (no. 1). Eventually, the author concluded
that it is important to establish certain guarantees
of the right to freedom of opinion and expression
that is, the consolidation of certain conditions and
means, which ensure the existence of freedom of
speech and information in a democratic society.
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Lllep6uHa B. CBo6ona BMpa>XeHHA y KOH-
TEeKCTi HOpMaTUBHOIro 3abesnevyeHHA Ta npe-
HeAeHTHOI NMpaKTUku EBponencbkoro cyay 3
npas JIOAUHMU.

Y cTaTTi pgocnigxyrTbca ocobnusocTi 3abesne-
YeHHs npaBa Ha cBob6ody BUPaKeHHs i AyMKM 3a
HauioHanbHUM npaBoM. [liAKPECTIOETLCA BaX/u-
BiCTb uMx cBoboa 3 ornsay Ha iX 3aKpinaeHHs B
MiDXKHapOAHUX [OKyMeHTax. Bbyno 3a3HayeHo, wWwo
BaX/MBICTb MpaBa Ha cBo60AYy BMPaXK€HHS TaKoX
NiAKPECNETLCS TUM, WO Ui NpaBa 3aKkpinseHi B Mix-
HapoAHO-MpPaBOBMX [OKYMeHTax. ABTOp npuainve
yBary Takumm MiXXKHapOAHWM AOKyMeHTaM, aK MixHa-
POAHWI NaKT NPO rPOMAAAHCBbKI i MONITUYHI nNpasa,
€Bponencbka KOHBEHLS Mpo 3axMCT npas AOAUHU
i ocHoBononoxHux ceobop (EKMJI) i 3aranbHa pe-
Knapauis npas noanHu. Astopom 6yno nposeaeHo
peTanbHui aHanis ctatTti 10 EBponNencbKoi KOHBEHLT
Mpo 3axucT npas JAMHN i OCHOBOMOMOXHUX CBO-
6oa. 3a3Havanocsa, wo cratra 10 KoHBeHUii Moxe
6yTu CTpyKTypOBaHa Ha ABi YacTUHW. ABTOp BUAINNB
Te, WO neplua YacTMHa — Le npaso Ha ceoboay i Bu-
paxeHHs Nornsa4is, Apyra — KOMMJIEKCHUN nepenik
npaBoBMX obMexeHb A0CNIAXYBaHMX HOPM npasa.
JetanbHo 6ynn po3rnsHyTi NOHATTA npasa ceoboam
cnigysaTtu CBOIM nornsaaM, oTpMMyBaTh iHpopMauito
Ta nepenasaTu iHpopMauito. Yeary 6yno npuaineHo
TOMY, fIK 3aKpinjeHe B HauiOHa/IbHOMY 3aKOHOAAB-
CTBi YKpaiHM npaBo Ha cBobony cnoBa, a came B
KoHcTuTyuii Ykpainu, 3akoHi YkpaiHn «[Mpo iHdop-
Mauito» Ta 3akoHi YKpaiHu «[po ApyKoBaHi 3aco-
61 macoBoi iHdopMauii (npeca) B YkpaiHi». Takox
aBToOp BiAMITUB, WO NOAMHA 3@ CBOEK NPUPOAOKD €
couianbHOK iCTOTOK, BOHa Ma€ notpeby y cninky-
BaHHI 3 IHWKWMM NOAbMW, @ HanaroAXeHa i BiflbHa
KOMYHiKaLia CNpUAE He TiIbKM KPaLloMy pO3yMiHHIO
OAWH OfHOro, ane i gonomarae y nobynosi BinbHOrO
AEeMOKPaTUYHOro CyCninbCcTBa, Ae KOXEH MOXE Bislb-
HO BWCMOB/IOBATUCS Ta, WO HAWronosHiwe, 6yTu
noyytTuM. Byno 3a3HayvyeHo Kifibka 3HaKOBUX pilleHb
€BpONENCbKOro cyay 3 npas JIIOAMHW, HanNpuKnag,
Harna npotu JlaTtsii Ta «Cangi Tarimc» npotn Cno-
nyyeHoro Koponisctea (N? 1). Y kiHUi aBTOp AiliwoB
BWCHOBKY, LLO BaX/IMBO BCTAHOBUTWU MEBHI rapaHTil
npaea Ha csoboay AYMKW i BUCIOB/OBaHHSA, TO6TO
3aKpinieHHs NeBHUX yMOB i 3acobiB, wo 3abesneuvy-
I0Tb iCHYBaHHS cBoboawn cnosa Ta iHdopmauii B ae-
MOKpPaTU4YHOMY CYCRifbCTBI.
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KniouoBi cnoBa: cBoboaa cnosa, ceoboaa Bu-
paXeHHs, cBoboaa AyMKKN, EBponelicbka KOHBEHLis
Npo 3axucT npaB JOAUHWN i OCHOBOMOJIOXHUX CBO-
604, EBponencbknii Ccyn 3 NpaB JIOANHN.

Problem setting. The violation of human
rights becomes a norm for the modern legal
genesis of Ukraine, the negative consequences
of this trend are increasingly affecting the life of
every person, that, in turn, has a destructive effect
on relations between private and legal entities
and the authorities [1, p. 143]. In recent years
freedom of speech, opinion and expression has
become a subject of increasing attention of the
European Court and other institutions that protect
human rights. Policy of multicuralism, globalization
processes and intensive migration flows challenge
the modern world in the sphere of ensuring the
right to freedom of expression, opinion and,
accordingly, before anyone who feels the need for
such protection.

Analysis of recent researches and publi-
cations. Among the scientists whose works are
devoted in one or another aspect of the issue of legal
regulation and exercise of the freedom of expression,
it is necessary to identify D. Bychawska-Siniarska
[2], K. Barnych [3], M. Macovei [4], H. Runcheva
Tasev, M. Aleksov [5], P. Van Dijk and G. Van Hoof,
Kluwer [6] and others. At the same time, it should be
noted that despite significant contribution of leading
scientists to the development of scientific opinion
in the mentioned sphere, the problem of ensuring
freedom of opinion does not lose its relevance.

The purpose of the article is to find out the
normative basis for ensuring the right to freedom
of expression in the norms of international legal
acts, national legislation and also ECHR case law.

Presenting main material. Democracy without
freedom of speech, opinion and expression cannot
exist, because they are the most effective means by
which citizens can exercise control over the activity
of the state. The right to express its opinion is a
cornerstone of democracy. Freedom of speech and
freedom of mass media are important conditions for
the development of democracy and respect for the
rule of law. The importance of the right to freedom
of expression is also emphasized by the fact that
these rights are enshrined in legal documents of
international level. For example, in accordance with
Article 19, par. 1 of the International Covenant on
Civil and Political Rights, everyone shall have the
right to hold opinions without interference. Article
19, par. 2 of the above-mentioned document states
that everyone shall have the right to freedom of
expression; this right shall include freedom to
seek, receive and impart information and ideas of
all kinds, regardless of frontiers, either orally, in
writing or in print, in the form of art, or through
any other media of his choice [7].
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However, States may restrict the right to freedom
of expression under very limited circumstances.
According to Article 19, par. 3 of the ICCPR, any
restriction must be: provided by law; undertaken to
respect the right or reputations of others; protect
national security or public order, or protect public
health or morals; necessary and proportionate to
achieve a legitimate objective. National security
and counter-terrorism measures must comply with
conditions contained in Article 19, par. 3 of the
ICCPR. Criminal defamation and blasphemy laws
are unlawful restrictions to freedom of expression
and States should repeal such laws [7].

What is more, pursuant to Article 9, par. 1 of
the European Convention for the Protection of
Human Rights and Fundamental Freedoms (ECHR),
everyone has the right to freedom of thought,
conscience and religion; this right includes freedom
to change his religion or belief and freedom, either
alone or in community with others and in public or
private, to manifest his religion or belief, in worship,
teaching, practice and observance. In accordance
with Article 9, par. 2 of the Convention, freedom to
manifest one’s religion or beliefs shall be subject
only to such limitations as are prescribed by law
and are necessary in a democratic society in the
interests of public safety, for the protection of
public order, health or morals, or for the protection
of the rights and freedoms of others. Under article
10, par. 1 of the Convention, everyone has the
right to freedom of expression. This right shall
include freedom to hold opinions and to receive and
impart information and ideas without interference
by public authority and regardless of frontiers.
This article shall not prevent States from requiring
the licensing of broadcasting, television or cinema
enterprises. Article 10, par. 2 of the Convention
states that the exercise of these freedoms, since
it carries with it duties and responsibilities, may be
subject to such formalities, conditions, restrictions
or penalties as are prescribed by law and are
necessary in a democratic society, in the interests
of national security, territorial integrity or public
safety, for the prevention of disorder or crime,
for the protection of health or morals, for the
protection of the reputation or rights of others, for
preventing the disclosure of information received
in confidence, or for maintaining the authority and
impartiality of the judiciary [8].

Article 10 of the Convention can be structured
into two parts. The first part is the right to
freedom and expression of views, the second is
a comprehensive list of legal limitations of the
investigated law. Freedom to follow their views
includes the right of the person to have his own
position on a particular issue, guarantees protection
of a person from assigning a certain position on
the basis of her previous statements and negative
consequences that may arise from this, it also
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prohibits the person to disclose his position to
others. Freedom to receive information provides
an opportunity for the mass media to receive it by
any unprohibited means and the right of the public
to receive socially necessary information. Freedom
to impart information is not only written words or
oral statements, but also images, photographs and
even cultural heritage intended to express an idea
or submitting information [9, p. 281].

Freedom to hold opinions is a prior condition
to the other freedoms guaranteed by Article 10 of
the Convention, and it almost enjoys an absolute
protection in the sense that the possible restrictions
set forth in paragraph 2 are inapplicable. As stated
by the Committee of Ministers, “any restrictions to
this right will be inconsistent with the nature of a
democratic society” [2, p. 13].

Moreover, according to Article 19 of the
Universal Declaration of Human Rights Everyone
has the right to freedom of opinion and expression;
this right includes freedom to hold opinions without
interference and to seek, receive and impart
information and ideas through any media and
regardless of frontiers [10].

In the context of an effective democracy and
respect for human rights mentioned in the Preamble
to The European Convention for the Protection of
Human Rights and Fundamental Freedoms (ECHR),
freedom of expression is not only important in its
own right, but it also plays a central part in the
protection of other rights under the Convention.
Without a broad guarantee of the right to freedom
of expression protected by independent and
impartial courts, there is no free country, there is no
democracy. This general proposition is undeniable
[2, p. 11].

In accordance with Article 34 of the Constitution
of Ukraine, everyone is guaranteed the right
to freedom of thought and speech, and to the
free expression of his or her views and beliefs.
Everyone has the right to freely collect, store,
use and disseminate information by oral, written
or other means of his or her choice. The exercise
of these rights may be restricted by law in the
interests of national security, territorial indivisibility
or public order, with the purpose of preventing
disturbances or crimes, protecting the health of
the population, the reputation or rights of other
persons, preventing the disclosure of information
received confidentially, or supporting the authority
and impartiality of justice [11].

According to Art. 9 of the Law of Ukraine «On
Information», all citizens, legal entities, and
state bodies of Ukraine shall have the right to
information, envisaging the possibility of free
receipt, use, distribution, and storage of any data
as may be required for the implementation of their
rights, freedoms, and lawful interests, as well as
for carrying out their tasks and their functions.
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The implementation of the right to information
by citizens, legal entities, and the state shall
not infringe the civil, political, economic, social,
cultural, ecological, and other rights, freedoms,
and lawful interests of other citizens, as well as the
rights and interests of legal entities. Every citizen
shall be ensured free access to information relating
to that citizen, except in cases envisaged by the
laws of Ukraine [12].

Furthermore, freedom of speech and expression
of views and convictions in printed form s
proclaimed in the Art. 2 of the Law of Ukraine “On
Printed Mass Media (Press) in Ukraine” [13].

States have an obligation to respect, protect
and promote the rights to freedom of opinion and
expression. Freedom of opinion and expression are
essential for the fulfilment and enjoyment of a wide
range of other human rights, including freedom
of association and assembly, freedom of thought,
religion or belief, the right to education, the right
to take part in cultural life, the right to vote and
all other political rights related to participation
in public affairs. Democracy cannot exist without
them [14, p. 3].

A free and uncensored press is essential to
ensure freedom of opinion and expression. States
should never penalize media outlets, publishers or
journalists for reporting or disseminating critical
views and dissenting opinions. States should also
put in place laws that protect the diversity and
plurality of the media, such as laws that prevent
undue dominance by privately controlled media
groups.

It is appropriate to give an example of such
landmark judgement as Nagla versus Latvia (16
July 2013). The case concerned the search by the
police of a well-known broadcast journalist’s home,
and their seizure of data storage devices. Her home
was searched following a broadcast she had aired in
February 2010 informing the public of an information
leak from the State Revenue Service database. The
European Court of Human Rights found a violation
of Article 10 (Freedom of expression) emphasizing
that the right of journalists not to disclose their
sources could not be considered a privilege,
dependent on the lawfulness or unlawfulness of
their sources, but rather as an intrinsic part of the
right to information [15].

Another landmark judgment that deserves
attention is Sunday Times versus United Kingdom
(no. 1) (26 April 1979). The case concerned the
injunction served on the Sunday Times restraining
publication of news about the pending civil
proceedings brought by parents of children born
with severe deformities through the taking of
thalidomide by women during pregnancy. The
European Court of Human Rights found a violation
of Article 10 (freedom of expression); this is the
first judgment concerning freedom of expression
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and information via the press [16]. In the particular
circumstances of the case, the Court observed
that the “thalidomide disaster” was a matter of
undisputed public concern. In addition, the families
involved in the tragedy as well as the public at large
had the right to be informed on all the facts of this
matter. The Court concluded that the injunction
ordered against the newspaper “did not correspond
to a social need sufficiently pressing to outweigh
the public interest in freedom of expression within
the meaning of the Convention [4, p. 58].

According to K. Barnych, human by nature is a
social being and needs to communicate with other
people, well-established and free communication
gives not only better understanding of each other,
but it also helps to build a free democratic society,
where everyone can freely express themselves and,
most importantly, to be heard. The state should
guarantee the right to freedom of expression in
practice [3, p. 23].

Conclusions. The issue of realization and
ensuring freedom of expression is extremely
important today. Freedom of expression and opinion
are legally enshrined and they are guaranteed both
by domestic legislation and international law norms.
It is important to establish certain guarantees of
the right to freedom of opinion and expression
that is, the consolidation of certain conditions and
means, which ensure the existence of freedom of
speech and information in a democratic society.
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