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The article defines the content and meaning of
E. Ehrlich’s concept of «living law» from the point
of view of the specifics of social relations in the
globalized world. According to the author, adhering
to Ehrlich’s theory of «living law», the study of
law exclusively as a written, static phenomenon,
limited by law, significantly narrows its scope. In
this regard, social relations, their dynamics, social
practice, the emergence of new needs, mechanisms
for the protection of interests, and other social
transformations should be recognized as a social
source of law formation.

It was established that, according to E. Ehrlich’s
concept, the phenomena of society’s law are «state
law», «law of lawyers», «law of social unions».

The interpretation of E. Ehrlich’s concept of
«living law» should not contrast it with official law.
Positive state law does not exclude the possibility
of acquiring social effectiveness and obtaining the
status of «living law». Within the framework of the
sociological understanding of law, it is noted that the
state, refraining from interfering in certain fields,
should delegate the freedom of self-regulation to
the unions, since the state is one of the types of
social unions. According to the law of the state, the
role of defender of the established system should
remain first of all.

It has been established that Ehrlich’s legal
understanding of the phenomenon of «law of
lawyers» involves an agreement between the
content of the norm and the content of a specific
case, that is, the ability to endow the norm with
the content and features that could fully ensure
the regulation of a specific case. «Law of lawyers»
is a creative activity, the essence of which boils
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down to the formulation of norms-decisions that
directly follow from the essence of social relations.
In today’s globalized world, this phenomenon has
an analogue in the legal activism of international
judicial institutions.

It is emphasized that the effectiveness of law from
the point of view of its social action directly depends
on the actions of individual social unions. Every
social order contains elements of coercion (these are
norms of custom, morality, religion, tact, decency)
that ensure the subjugation of the individuals of
the union without limited their freedom of action.
According to the author, a parallel of such ideas can
be found in the dynamics and transformations of
social relations in the modern globalized world.

Key words: sociology law, the concept of «living
law», E. Ehrlich, the law of social unions, the law of
lawyers, state law, social order, legal order.

Lllep6aHiok O.B., MaHuk A.3. KoHuenuis <«>xu-
Boro npasa> E. Epnixa 3 Touku 30py cneumdgikm
CycniJibHUX BiAHOCUH y rno6anisoBaHOMYy CBiTi.

Y cTaTTi BM3HA4YeHO 3MICT i 3HA4YeHHS MNOHATTS
«xuBe npapo» E. Epnixa 3 Touku 30py cneundikm
CcycnifibHMX BiAHOCUH Yy rnobanizoBaHoMy cBiTi. Ha
AYMKY aBTOpa, A0TPUMYOUYNCh TEOPIi «XKMBOro Npasa»
Epnixa, BMBYEHHS nMpaBa BUKJOYHO $IK MMUCAHOro,
CTaTUYHOro ABMLa, 06MeXeHOro 3aKOHOM, CYTTEBO
3BYXXYE MOro pamku. Y 3B'A3KYy 3 UMM couianbHUM
JXXepesioM NpaBOYTBOPEHHS C/if4 BM3HATWU CyCnifbHi
BIAHOCUHM, X AMHaMIiKY, CYCNiSIbHY NPaKTUKY, NOsSBY
HOBMX noTpeb, MexaHi3MW 3axUCTy iHTepeciB, iHLWi
CyCnifbHi NepeTBOpeHHS.

BcTtaHoBneHo, Wo, 3rigHo 3 KoHUenuieto E. Epnixa,
deHoMeHaMn NpaBa CyCniNbCTBa € «NMpaBo AepXKaBu»,
«MpaBoO OPUCTIB», «NPaBO CYCMiSIbHUX CMNiSIOK».

IHTepnpeTauis KOHLUEMuii  «KMBOro npasa»
E. Epnixa He NMoOBMHHA NPOTUCTaBAATK il odililiHOMY
npaBy. [103UTMBHE AepXaBHe MpaBO HEe BUKJIOYAE
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MOXJIMBOCTI HabyTTsl couianbHOI AIEBOCTI Ta cTaTycy
«KMBOrO npaBa». Y paMKax CouiofnoriYHoro npaso-
PO3YMiHHSA 3a3HaYaETbCs, WO AepXaBa, YTPUMYHOUYNUCH
Bif, BTPyYaHHs B MeBHi cdepun, NOBMHHA AefnerysaTtum
cBoboay camoperynsauii npodcninkaM, ocKinbku aep-
»KaBa € 0O4HWUM i3 BUAIB CyCnisIbHNUX COKO3iB. BignosigHO
[0 3aKOHy Aep)aBu, Mepll 3a BCe Ma€ 3anuvwaTtucs
posb 3aXMCHUKA BCTAHOBJSIEHOrO Nnajy.

BcTaHoBNEHO, WO nNpaBopo3yMiHHSA Epnixom deHo-
MeHy <«npaBa pUCTiIB» nepeabadae y3roaXXeHicTb
3MIiCTy HOpMW 3i 3MICTOM KOHKpPETHOI crnpaBu, To6TO
30aTHICTb  HaZinuUTM HOpPMY 3MICTOM | O3HakKaMmu,
AaKi Morim 6 MNOBHICTIO 3abe3neunTn perynioBaHHS
KOHKpeTHOI crnpasBu. «[paBo topuUCTiB» — Le TBopYa
DiSNBbHICTb, CYTHICTb IKOT 3BOANTBLCS 10 (DOPMYIIOBAHHS
HOpM-pileHb, Wo 6e3nocepeaHbo BUMIMBAKOTL i3 CyTi
CyCnifIbHUX BiAHOCWMH. Y cy4acHoMy rnobanizoBaHoOMy
CBIiTi Ue sBMLLE MA€E aHanor y rpaBoBil Ais/IbHOCTI
Mi>KHapOAHMX CYyAO0BUX iHCTUTYLIN.

MiokpecntoeTbcs, WO edeKTUBHICTb npaBa 3
TOYKM 30py MOro couianbHoi aii 6e3nocepenHbO
3a5eXUTb Bi4 AiN OKpeMmx couianbHMX 06'€eaHaHb.
Byab-aKM  CycninbHWUA nNag MICTUTb  €JIEMEHTU
npumycy (Uue HopMM 3BMYato, Moparni, penirii, TakTy,
NMPUCTOMHOCTI), AKi 3abe3neyyoTb NiAKOPEHHS iHAN-
BiaiB cot3y 6e3 obmexeHHs ix cBoboau ain. Ha
AYMKY aBTOpa, napanesb TakuUM igesiM MOXXHa 3HaNTn
B AMHaMiLi Ta TpaHchopMaLisax CyCcniNbHMX BIAHOCUH
y Cy4acHomy rnobanisoBaHOMy CBITi.

KnrouoBi cnoBa: couionoriyHe npaBo, KOHLUeNLuis
«KMBOro npasa», E. Epnix, npaso couiasbHUX CRiNoK,
npaBo HOPUCTIB, Aep>XaBHe MNpaBo, CyCniNbHWUN naag,
npaBornopsaoK.

Statement of the problem. The substantiation
and methodological explanation of law as «living»,
that is, as a system capable of evolving and
changing in response to objective changes in social
relations was carried out by one of the founders of
the theory of sociology of law - Professor E. Ehrlich
of the University of Chernivtsi. His research was
based on the multinational and then polyjuridical
Bukovinian society, where culture, morality, and
customs of various peoples living in the region
were intertwined. The polyjurisdiction (or legal
pluralism) of Bukovyna was the coexistence of
various legal complexes based on the respective
ethnic, cultural and religious characteristics of
these peoples; they were effectively applied in
practice and often did not coincide with the unified
national legislation of Austria-Hungary. Such
a large number of nationalities and their legal
complexes was the impetus for the development
of the theory of the law of unions and the theory
of «living» law. Such Bukovinian multiculturalism
became the basis for E. Ehrlich’s idea of «living»
law, which in legal doctrine can become a mini-
prototype of the «living» law of national identity
and the international community and characterize
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the dynamics and specifics of social relations in the
modern globalized world.

The state of the art of the problem. As a
conceptual basis for understanding the nature of
the socio-legal study of law as a factual order of
social life and the importance of implementing the
ideas of Evhen Ehrlich’s concept of «living» law in
law-making, law enforcement and law interpretation
practice of modern law, the study uses provisions
from the scientific works of V. Bigun, V. Butkevych,
0. Butkevych, N. Huralenko, V. Marchuk, S. Savchuk
and others.

The purpose of the study is to determine the
content and significance of E. Ehrlich’s concept
of «living law» in terms of the specifics of social
relations in the globalized world.

Summary of the main research material.
E. Ehrlich explained legal phenomena and processes
based on the sociological approach, according
to which law is not only a system of formal rules
established by the state but also «living» i.e.
developed in the process of human coexistence. To
reveal the content and familiarize with the concept of
«living» law, Austrian scholars organized a seminar
on «living law» at the Law Faculty of Chernivtsi
University. The first mention of the seminar dates
back to October 10, 1909. The main task of this
seminar was to collect and process humerous factual
materials, which resulted in a severe criticism of the
limited study of legal reality by only studying the
texts of normative acts and mechanisms of their
implementation.

Based on the data obtained as a result of
the seminar, the researcher put forward and
substantiated the thesis that the legal science
developed by lawyers at that time was limited to
achieving a temporary goal, which in turn led to
a superficial perception of the law. According to
E. Ehrlich, there are always excellent rules and
decisions for legal practitioners. However, despite
their formal identity, in different situations, they
may be subject to implementation and application
in completely different ways. Therefore, it is always
necessary to penetrate deep into the content that
lies behind the external formality of the rule. Just
as it is impossible to study family law without a
description of the family or to explain property law
without knowing the types of things, it is impossible
to study contract law without penetrating the
content of the contracts themselves (interpretation
of an international treaty by international judicial
institutions) [4; 6].

In the Fundamentals of the Sociology of Law,
the Austrian scholar convincingly demonstrated
that although law is inherently unified not only
within a country but also on a global scale, acting
as a normative mode of social reality, it is externally
manifested in several qualitatively different
phenomena. At least, this is the law of the state, the
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law of lawyers, the law of social unions, and, in fact,
the «living» law, which is a phenomenon of the law
of society as a whole.

Beginning to characterize the law of social
unions, the scientist noted that the concept of
society is the primary basis of any sociological
analysis. Society, according to the author, is a set of
human associations that are closely connected. All
these associations make up the world and intersect
with each other, connecting society within the limits
in which the interaction between them is closest.
To grasp the origins, evolution, and nature of law,
E. Ehrlich suggests that we begin by examining the
structure of unions. Previous attempts to define
law have failed because they focused solely on
legal provisions and disregarded the established
order. Just like in ancient times when law governed
clans, families, and households, today it is enforced
through rules that outline the inner workings of
the union, as well as through agreements and laws
created through negotiation. From this point of view,
the norm is the way people associate and arises
through direct communication between them. The
norm isn’t only a result of a powerful individual’s
will or basic coordination of interests but is used to
control the internal workings of social groups.

Every society has established rules of conduct
that, in turn, include some forms of pressure, such
as customary norms, morality, religion, comitas
gentium, civility, decorum, and fashion. These
ensure that individuals comply with society’s
standards while granting them the freedom to act
as they desire. The strong link between legal and
extra-legal norms is due to the fact that the social
influence of the law relies on certain undisclosed
behaviors of individuals or groups. This is illustrated
by examples such as the fear of losing business
credibility, public confidence, or even being kicked
out of a specific community. A church, family,
or social group is the best way to stop crime and
handle those responsible. An individual determines
his or her behavior in accordance with the norms to
which social ties force him or her. This confirms the
fact that the actions taken by the state to authorize
law in accordance with its own will are much less
important. It is also obvious in this context that their
absence would not in any way adversely affect the
rule of law within the Union.

It is not uncommon to hear statements that E.
Ehrlich’s concept of «living» law is a direct denial
and criticism of ineffective official law; that E.
Ehrlich kind of absolutized the exclusive creation of
law by social unions, thereby trying to remove the
state from this process, and also defined law as a
product of exclusively interpersonal communication
[5, P. 24]. However, this idea and critique may be
incorrect. Evidence suggests that this division of law
is not present in the Austrian scholar’s beliefs. In
his opinion, law is essentially a single social whole,
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based on a plurality of social orders. Therefore, the
criticism of Ehrlich’s concept from the standpoint of
leveling or denying official law and the role of the
state in creating the latter is groundless. However,
opponents did not fully grasp Ehrlich’s meaning
of state law. Although Ehrlich’s works commented
on the self-sufficiency of state law, none opposed
state and social law’s legal force and effectiveness
directly. Moreover, the professor from Chernivtsi
University has not excluded the possibility for state
law to become socially effective and serve as a «real
guide» for legal entities by obtaining the status of
«living» law. According to the scholar, state law
is not identical to law in its broadest sense, and,
most importantly, «state legal norms rarely differ
from social ones» because both norms arise from
social necessity. Recognizing the idea that legal
development is primarily located in social life does
not mean that such development cannot be subject
to control by public authorities. The latter can either
allow social organizations to freely create and apply
their own law, or, while refraining from interfering
in certain areas, grant unions the freedom of self-
regulation. This excerpt illustrates the independent
nature of «soft» law, but it does not imply the
absoluteness of this autonomy or the full separation
of social law from state law. E. Ehrlich merely
observed that social unions and associations can
regulate themselves without state intervention, but
this does not mean that self-regulation always occurs
or should occur outside of formal legal contexts [8].
For E. Ehrlich, the state was a type of social
agreement. Therefore, while developing and
building the theory of «living» law, the researcher
often focused on the issues related to the connection
between the state and social law. This is because
the self-governing order that exists in society
gives rise to generally recognized rules of conduct,
and it transforms into state law due to its specific
importanceFor instance, when the structure of the
state and public order is founded on the family
order, showing respect for one’s parents becomes
an established legal position. The shared bond
between parents and children established through
a direct connection with God becomes impactful,
leading religious principles to transmute into legal
standards [4; 6]. In addition, one could say that
the Austrian scholar understood how state law is
effective in punishment. This effectiveness is as
follows: within social unions, as noted above, there
are norms of morality, customs, religion, and tact,
comitas gentium, which apply to all members of the
unionAnd in the event of a violation of these norms
by individuals outside of the union, or by members
of the union, state law comes into effect. This is why
the scholar acknowledges the primary role of state
law as that of a defender of the existing system.
Ehrlich’'s social and legal theory remains
applicable during the era of globalization, as it allows
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for the creation of self-regulating social subsystems
independent of the state (such as transnational
corporations and international organizations).
E. Ehrlich was among the pioneers to suggest the
presence of a global communication network that
results in the emergence of global law as a new
social - legal reality.

He associated their existence with the
imperfection and incompleteness of social relations
regulation by organizational norms, with their
inability to resolve conflicts and complex situations.
As mentioned earlier, Ernst Erlich’s understanding of
the law was not only limited to law as a rule but
also to the lawyers’ law (das Juristenrecht) - a set
of decision norms (Entscheidung normen), that is,
legal provisions according to which courts decide
legal disputes.

The explanation for the existence of such a right
is the fact that all social reality and social relations
do not arise according to some rule or program but
in accordance with the development of society. That
is why the scope of legal norms that regulate such
relations should emerge, change, transform, and
adapt to the conditions of social and legal reality,
which they are intended to regulate. At the same
time, the scholar did not deny that the coordination
between the content of the rule and the content of
a particular case is not an easy process. In such
circumstances, as the scholar noted, a great role is
assigned to the personality of a lawyer. Specifically,
the lawyer’s ability and skill to infuse a legal
provision with content and features that guarantee
full regulation of a particular case is pivotal.

Therefore, the practical actions of lawyers should
not be restricted to the content that was outlined in
the regulation upon its creation. First and foremost, a
lawyer must apply the laws of formal logic, establish
stereotypes and ideas, and then begin to consider
specific empirical facts and, as a result, move on
to certain generalizations. When conducting such
activities, it is crucial to acknowledge the dynamic
nature of both social and legal relationships, which
are not always consistent.

The law practiced by attorneys can be seen as
a creative activity that involves forming normative
decisions directly stemming from social relations.
The content of these decisions can change depending
on shifts in the underlying relationships. This is
exemplified by the acceptance of Roman law, the
peculiarity of which is that borrowings are made in
favor of Roman rules and decisions and not in favor of
Roman legal relations. The constant alteration of the
content of reciprocal norms to fit societal changes is
their distinguishing feature. E. Ehrlich observed that
every instance of adopting another’s law expresses
the principle of permanence. Consequently, some
rules invented by the Roman pontiffs two millennia
ago remain in effect thanks to their adoption. In this
context, the scholar argues that the question may

655

arise: if it is true that norms arose from the relations
they were supposed to regulate, how is it possible
that such an ancient norm can remain applicable in a
completely different social and economic system so
long after its inception? The scholar believes that the
constantly evolving norms rooted in Roman law have
been enriched over thousands of years, enabling
them to adapt to varying conditions while acquiring
a significant social and abstract significance.

The law of lawyers serves as a bridge between
decision rules and legal norms. Decision rules are
initially reduced to a set of principles that guarantee
case resolutions in similar situations, ensuring their
longevity as long as the relationships they apply to
exist. If the relationship is long-term, these decision
norms may become codified in law. However, this
consolidation does not imply that those standards
should not be adapted to meet the demands of
social ties.

Conclusions. Thus, analyzing the above, it can be
stated that, following the Ehrlichian theory of «living»
law, the study of law exclusively as a written, static
phenomenon limited by law significantly narrows
its scope. In this regard, the social source of law
formation should be recognized as social relations,
their dynamics, social practice, the emergence of
new needs, mechanisms of interest protection, and
other social transformations.

Only the law that emerges from social life and
becomes a standardized norm is «living» law, while
everything else is simply a «bare» doctrine, dogma,
or theory. The true regulator of social relations is
the law that crystallizes into a living order, which
is not prescribed by anyone but constantly meets
the demands of life in a customized manner. The
development of law should be determined by this
living law alone, as it embodies a truly scientific
understanding of law. The integrity of the law is not
a deliberate creation of the legislature but rather a
product of the social construction of three autonomous
legal systems - state law, lawyer law, and union law
- that are not mutually exclusive. The interaction of
social norms offers a comprehensive view of social
mechanisms. The flexible and adaptable conventional
model of multisource law can take into account specific
life situations for dispute resolution. Furthermore, it
provides a mechanism for regulating social relations
and protecting individual rights, freedoms, and
interests within societal norms and traditions.
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