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THE STATE AS A SPECIAL SUBJECT OF CONSTITUTIONAL
AND LEGAL RESPONSIBILITY

KyapsasueBa 0.M. [lep>kaBa ik 0co6auBui
Cy6'eKT KOHCTUTYLiHO-NpaBoOBOi BiANOBI-
AanbHOCTI.

B crtatTi (poKyCcyeTbCs yBara Ha posi AepXxaBu
B peanizauii 30BHILLUHbOMOMITUYHOIO KypCy YKpaiHu
- HabyTTa MOBHOMPABHOro 4JeHCTBa B EBpornen-
cbkoMy Coto3i Ta [lliBHIYHOATNAHTUYHOMY asibsHCI,
a TaKOX Ha poni YKpaiHM B MDKHapoAHOMY CriBpoO-
6iTHMUTBI, WO cnpsiMoBaHe Ha 36epexeHHs, nia-
TPUMKY | BiAHOBJIEHHS MUPY, PO3BUTOK MoBarun Ao
npas JIIOAMHU W OCHOBHUX CBO6OA Ans BCiX. AK-
LEHTYETbCA yBara Ha Buaax cyb’ekTiB KOHCTUTYLiN-
HO-MpPaBOBMX BIAHOCUH, cepel SKUX OKpeMy rpyny
CTAHOB/IATb Aep)aBa, OpraHu Aep>XXaBHOi Bnaau Ta
OopraHu MiCLeBOro CaMoBpSAAYyBaHHSA, X CTPYKTyp-
Hi YTBOPEHHS, 30KpeMa napnaMeHTcbka 6inblWicTb
Ta napnaMeHTCbka 0Mo3uuis, AenyTaTCbKi ¢dpak-
uii, KomiTeTn TowoO; AenyTtatn, cnyxboBi Ta noca-
[oBi ocobu. 3BepTaEeTbCA yBara Ha CniNbHi O3Ha-
KW KOHCTUTYLIMHO-NPaBOBOi BiANOBIAANbHOCTI Ta
IOPUANYHOI BigNoBiAaNbHOCTI (BiANOBIAANBHICTL €
HacnigKkoM NpaBoOMOpYLUEHHS; NOB'A3aHa 3 peanisa-
L€ CaHKLUilM, sIKi BCTAHOBMEHO B HOpMax npasga).
HaronowyetbCca Ha ycCTajieHOMY [OKTPUHAsIbHOMY
niaxo4i WOAO KOHUENTY KOHCTUTYLiMHO-NpaBoOBOi
BiAMOBiAANbHOCTI.

AHanisytoTbcs 4. 2 cT. 3 KoHcTuUTyUii YKpaiHu
BiANOBIAHO A0 AKOI AepXaBa BignoBigae nepes nio-
OVHOK 3@ CBOK AisNIbHICTb, @ TaKOX MOJIOXKEHHS
«yTBepAXXeHHs i 3abe3nedeHHsa npas i cBoboa nio-
OVHU € TONOBHMM 060B'SI3KOM Aep)aBu» Ta CT. 9,
Y. 2 cT. 55 KoHcuTyuii YKpaiHu, sika rapaHTyE KOX-
HOMY MpaBO Ha OCKap>XeHHS B CyAi pilleHb, A un
6e34ianbHOCTI OpraHiB AepXXaBHOI Bfagu, OpraHis
MiCLEeBOro camMoBpsiAyBaHHSA, NocafoBux i cnyx6o-
BUX 0Ci6, u. 5 cT. 55, AKka rapaHTye KOXHOMY npa-
BO, 30KpeMa, 3BepTaTucs A0 EBPOMNENCbKOro cyay
3 npas NOAWNHU 3 iHAMBIAYaNbHOKO 3a4BOKO MPOTU
nepxasu, ct. 56 KoHCTUTyUIi YKpaiHu, sika rapaH-
TYE KOXHOMY MpaBo Ha BiAWKOAYBaHHA 3@ paxXyHoOK
[epXaBW YW OpraHiB MiCLEBOro camMoBpAAyBaHHA
MaTepiasnibHOI Ta MOpasibHOI LWKOAM, 3aBAaHOI He-
3aKOHHMMW pilLeHHSAMW, AiSMU 4n 6e3aianbHICTo
OpraHiB Aep>aBHOI BNaau, opraHiB MicueBoro ca-
MOBpPSAYBaHHS, iX N0OcafoBumX i cnyx60Bux ocié npu
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30iNCHEHHI HMMW CBOIX MOBHOBaXeHb, KoHBeHLUis
Npo 3axucT npas JKAMHU | OCHOBOMOMIOXHUX CBO-
604, 3akoH YkpaiHn «Npo BUKOHaHHSA pilleHb Ta 3a-
CTOCYBaHHS NpaKTukn EBPOMENCbKOro cyay 3 npas
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B cTaTTi 06rpyHTOBYETbLCS, WO AepXaBa € 0CO-
611MBOM CYy6’€EKTOM KOHCTUTYLIMHO-NpaBoOBOi Bigno-
BiganbHoCTi. [MigKpecnoeTbCs, WO Aep)KaBa Hece
KOHCTUTYLUiHO-NpaBoOBY BiAMNoOBiAaNbHICTb Bpasi He
BMKOHaHHSA B3ATMX Ha cebe 3060B’3aHHSA, SKLLO B
pe3ynbTaTi UbOro CNPUYMHEHO WKOoAY 6yAb-KOMY.

KnrouoBi cnoBa: opuanyHa BiANOBiAaNbHICTb,
KOHCTUTYLUiAHO-NpaBoBa BigMNoOBiAaNbHICTb, AepXxa-
Ba, CY6'EKTM KOHCTUTYLUINHO-NMPaBOBOI Bianosiganb-
HOCTi, NOAWHA, NpaBa JOAWHU, FTONOBHUIA 060B'Ss-
30K JepXaBMu.

Kudriavtseva O.M. The state as a
special subject of constitutional and legal
responsibility.

The article focuses attention on the role of the
state in the implementation of Ukraine’s foreign
policy course - the acquisition of full membership in
the European Union and the North Atlantic Alliance,
as well as on the role of Ukraine in international
cooperation aimed at preserving, maintaining and
restoring peace, developing respect for human
rights and fundamental freedoms to all. Attention
is focused on the types of subjects of constitutional
and legal relations, among which a separate
group is the state, state authorities and local self-
government bodies, their structural formations,
in particular the parliamentary majority and the
parliamentary opposition, parliamentary factions,
committees, etc.; deputies, officials and officials.
Attention is drawn to the common features of
constitutional and legal responsibility and legal
responsibility (responsibility is a consequence of
an offense; it is related to the implementation of
sanctions established by law). Emphasis is placed
on the established doctrinal approach to the concept
of constitutional and legal responsibility.

Part 2 of Art. 3 of the Constitution of Ukraine
according to which the state is responsible to the
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person for its activities, as well as the provision
«affirmation and provision of human rights and
freedoms is the main duty of the state» and
Art. 9, part 2 of Art. 55 of the Constitution of
Ukraine, which guarantees everyone the right to
appeal in court decisions, actions or inaction of
state authorities, local self-government bodies,
officials and officials, part 5 of Art. 55, which
guarantees everyone the right, in particular, to
apply to the European Court of Human Rights
with an individual application against the state,
art. 56 of the Constitution of Ukraine, which
guarantees everyone the right to compensation at
the expense of the state or local self-government
bodies for material and moral damage caused
by illegal decisions, actions or inaction of state
authorities, local self-government bodies, their
officials and employees in the exercise of their
powers, the Convention on protection of human
rights and fundamental freedoms, the Law of
Ukraine «On the Implementation of Decisions and
Application of Practice of the European Court of
Human Rights», doctrinal approaches. Attention is
focused on measures of a general nature.

The article argues that the state is a special
subject of constitutional and legal responsibility. It
is emphasized that the state bears constitutional
and legal responsibility in the event of non-
fulfillment of its obligations, if as a result of this
harm is caused to anyone.

Key words: legal responsibility, constitutional-
legal responsibility, state, subjects of constitutional-
legal responsibility, person, human rights, the main
duty of the state.

Formulation of the problem. The question of
whether the state is the subject of constitutional
and legal responsibility is one of the most
controversial in the doctrine of constitutional
law. This is due to the fact that issues of legal
responsibility of the state were raised more often
in relation to the non-good faith fulfillment of the
international obligations assumed by the state,
for example, when the European Court of Human
Rights issued a decision stating that the state
violated one or another right guaranteed by the
Convention on protection of human rights and
fundamental freedoms. The decline of constitutional
responsibility was the most raised by scientists in
discussions about constitutional responsibility or
political responsibility of state authorities.

At the same time, Ukraine’s integration with the
EU shows that the state must be viewed more and
more in the light of the fact that it is the subject
of constitutional responsibility, because the state
itself is the subject in the international arena in
matters of integration. In addition, in the conditions
of the war unleashed by Russia, the Ukrainian
people are resisting Russia’s aggression, but the
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state conducts negotiations with its allies, the state
concludes international agreements, etc.

Therefore, the question of the state as a special
subject of constitutional and legal responsibility
is one of the most relevant in the science of
constitutional law.

The state of development of this problem.
Constitutionalist scientists investigated in their
scientificworkstheissue of holding statesaccountable
by international judicial institutions (Y. Bysaga [1;
2], L. Deshko [3; 4], etc.), subjects of constitutional
and legal responsibility (O. Sovgyria [5], N. Shuklina
[5], etc.), responsibility of states for violations of
human rights (O. Vasylchenko [6], N. Myalovitska
[7], L. Lotyuk [8], A. Nechiporuk [9], L. Fedorenko
[10], etc.), responsibility of the state for improper
fulfillment of international obligations (M. Medvedev
[11], etc.), etc. At the same time, the issue of
the state as a special subject of constitutional and
legal responsibility has not been comprehensively
investigated.

The purpose of this article is to substantiate
that the state is a special subject of constitutional
and legal responsibility.

Presenting main material.In the doctrine of
constitutional law, the following types of subjects
of constitutional-legal relations are distinguished:
1) community (people, nation, national minorities,
indigenous peoples, territorial communities, etc.);
2) the state, state authorities and local self-
government bodies, their structural formations,
in particular the parliamentary majority and the
parliamentary opposition, parliamentary factions,
committees, etc.; deputies, officials and officials;
3) political parties, public organizations and
blocs; 4) citizens of Ukraine, foreigners, stateless
persons, residents, refugees; 5) enterprises,
institutions, organizations; 6) international bodies
and organizations; 7) bodies of self-organization of
the population; 8) mass media, etc. [5, p. 40].

Since constitutional-legal responsibility is a
type of legal responsibility, it has all the features
that characterize legal responsibility in general. In
particular, such signs are: liability is a consequence
of an offense; it is related to the implementation of
the sanctions established by law.

Constitutional-legal responsibility in the doctrine
of constitutional law means the type of social and
legal responsibility provided for by the norms
of constitutional law, which exists in the field of
constitutional-legal relations, is characterized by
the presence of specific subjects, the mechanism
of implementation and sanctions, and consists in
the forced suffering of measures of influence for
an illegal act (retrospective aspect) and in the
responsible state of the obliged subject (positive
aspect), is the most important guarantee of
implementation and protection of the constitution
[5, p. 38].
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In accordance with Part 2 of Art. 3 of the
Constitution of Ukraine, the state is responsible to
a person for its activities [12]. It follows from this
that the subject that is responsible for the state’s
activities before the person is the state itself. As
we see in part 2 of Art. 3 of the Constitution of
Ukraine, this subject is clearly defined. Also in the
same article it is stated that the establishment
and provision of human rights and freedoms is the
main duty of the state. Accordingly, the state bears
constitutional and legal responsibility for non-
fulfillment or improper fulfillment of these duties.

In accordance with Part 1 of Art. 9 of the
Constitution of Ukraine, current international
treaties, the binding consent of which has been
given by the Verkhovna Rada of Ukraine, are part
of the national legislation of Ukraine [12]. There
is a principle in international law - treaties must
be observed. A state may be held accountable for
violating international obligations.

Scientists O. Sovgyr and N. Shuklin agree with
V.0. Luchny, who notes that the state cannot be
fully recognized as a subject of constitutional
responsibility, as there is no institutionalization of
it, as well as an instance that could apply state
coercion to them. V.O. Luchin considers it possible
to conditionally recognize the state as a special
subject of constitutional responsibility, which bears
it subsidiarily, as a guarantor of the responsibility
of state bodies and officials [5, p. 40].

As already mentioned above, the state is
responsible to people for its activities. According
to Art. 56 of the Constitution of Ukraine, everyone
has the right to compensation at the expense of the
state or local self-government bodies for material
and moral damage caused by illegal decisions,
actions or inaction of state authorities, local self-
government bodies, their officials and employees
in the exercise of their powers). According to Part 5
of Art. 55 of the Constitution of Ukraine, everyone
has the right, after using all national means of
legal protection, to apply for the protection of their
rights and freedoms to the relevant international
judicial institutions or to the relevant bodies of
international organizations of which Ukraine is a
member or participant [12].

In 1997, Ukraine became a party to the Convention
on the Protection of Human Rights and Fundamental
Freedoms. In the Preamble to the Convention, it
is stated that this Declaration aims to ensure the
general and effective recognition and observance
of the rights proclaimed in it, and that the goal
of the Council of Europe is to achieve closer unity
among its members and that one of the means of
achieving this goal is the provision and development
of rights human and fundamental freedoms. Also
in the Preamble, it is emphasized that the High
Contracting Parties reaffirm their deep faith in those
fundamental freedoms, which are the foundations
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of justice and peace throughout the world and
which are best ensured, on the one hand, thanks to
effective political democracy, and on the other hand,
thanks to common understanding and observance
of the human rights on which they depend, and that
the High Contracting Parties are determined, as
governments of like-minded European states with
a common heritage of political traditions, ideals,
freedom and the rule of law, to take the first steps
to ensure the collective guarantee of certain rights
proclaimed in the Universal Declaration of Human
Rights [13; 14].

The jurisdiction of the European Court of Human
Rights extends to all questions of interpretation
and application of the Convention and its protocols
submitted to it for consideration in accordance with
Articles 33, 34, 46 and 47.

According to Art. 33 of the Convention, any
High Contracting Party may refer to the Court the
question of any violation of the provisions of the
Convention and its protocols, which, in its opinion,
was committed by another High Contracting Party
(interstate cases).

If a person believes that one of the basic rights
has been violated by one of the states listed in the
list attached to the Convention on the Protection of
Human Rights and Fundamental Freedoms, he can
file an individual application with the European Court
of Human Rights (Article 34 of the Convention).

According to Clause 1 of Art. 46 of the Convention:
«The High Contracting Parties undertake to comply
with the final decisions of the Court in any cases to
which they are parties.»

The decisions of the European Court of Human
Rights are as follows:

1) the final decision of the European Court of
Human Rights in the case against Ukraine, which
found a violation of the Convention on the Protection
of Human Rights and Fundamental Freedoms;

2) the final decision of the European Court of
Human Rights regarding just satisfaction in the
case against Ukraine;

3) the decision of the European Court of Human
Rights regarding the amicable settlement in the
case against Ukraine;

4) the decision of the European Court of Human
Rights on the approval of the terms of the unilateral
declaration in the case against Ukraine.

The execution of the decision of the European
Court of Human Rights entails the payment of
compensation to the Debtor and the adoption of
additional measures of an individual nature; taking
measures of a general nature.

According to Art. 7 of the Law of Ukraine «On the
Implementation of Decisions and Application of the
Practice of the European Court of Human Rights»
[15] within ten days from the date of receipt of the
Court’s notification of the decision’s acquisition of
final status. Representation body:
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1) sends a message to the debt collector
explaining his right to submit an application to
the state executive service for the payment of
compensation, in which the details of the bank
account for the transfer of funds must be indicated;

2) sends to the state executive service the
original text and translation of the operative
part of the final decision of the Court in the case
against Ukraine, which recognized a violation of
the Convention, the original text and translation
of the operative part of the final decision of the
Court regarding just satisfaction in the case against
Ukraine, the original text and translation of the
Court decision regarding amicable settlement in
the case against Ukraine, the original text and
translation of the Court’s decision on approving
the terms of the unilateral declaration in the case
against Ukraine. The authenticity of the translation
is certified by the Representation Body.

In order to ensure the state’s compliance with
the provisions of the Convention, the violation of
which is established by the Court’s decision, to
ensure the elimination of systemic deficiencies
that are the basis of the violation identified by
the Court, as well as to eliminate the basis for
submitting to the Court statements against Ukraine
caused by a problem that was already the subject
of consideration by the Court , general measures
are taken (Article 13 of the Law of Ukraine «On the
Implementation of Decisions and Application of the
Practice of the European Court of Human Rights»).

Measures of a general nature are measures
aimed at eliminating the systemic problem and
its root cause specified in the Court’s decision, in
particular:

1) making changes to the current legislation and
the practice of its application;

2) making changes to administrative practice;

3) provision of legal examination of draft laws;

4) provision of professional training on the study
of the Convention and the practice of the Court of
prosecutors, lawyers, law enforcement officers,
workers of immigration services, other categories
of workers whose professional activity is related to
law enforcement, as well as to keeping people in
conditions of deprivation of liberty;

5) other measures determined - subject to
supervision by the Committee of Ministers of
the Council of Europe - by the respondent state
in accordance with the Court’s decision with the
aim of ensuring the elimination of deficiencies
of a systemic nature, the cessation of violations
of the Convention caused by these deficiencies,
and ensuring maximum compensation for the
consequences of these violations.

Conclusions. The article argues that the state
is a special subject of constitutional and legal
responsibility. It is emphasized that the state bears
constitutional and legal responsibility in the event
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of non-fulfillment of its obligations, if as a result of
this harm is caused to anyone.
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