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In Art. 47 of the Constitution of Ukraine,
everyone is guaranteed the right to housing. The
current legislation of Ukraine is generally aimed at
assisting citizens in realizing their right to housing.
For example, in Art. 4 of the Law of Ukraine “On
preventing the impact of the global financial crisis
on the development of the construction industry
and housing construction” dated 12.25.2008 the
features and mechanisms for providing individuals
with affordable housing were introduced. At the
same time, it is worth noting that a large part of
the housing stock became the property of citizens
in connection with privatization. Similarly, the
national law also provides for the possibility of
privatization of land plots. Despite this, family
law, in terms of determining the legal regime of
ownership of such objects, has undergone changes
and in different periods of time provided for the
presumption of joint compatible or personal private
property of the spouses. Therefore, taking into
account that, when considering disputes regarding
the division of marital property, the determination
of the regime of ownership is carried out on the
basis of the legislation that was in effect at the
time of acquisition of such ownership, the study
of the problems of legal regulation of ownership of
privatized housing during the period of marriage
still remains relevant.

Privatization of the state housing stock is the
expropriation of apartments (houses), residential
premises in dormitories intended for families and
single persons, rooms in apartments and single-
apartment houses where two or more tenants live,
and the economic buildings and premises belonging
to them (basements, barns, etc.) of the state
housing fund for the benefit of citizens of Ukraine.
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Based on the analysis of the legislation of Ukraine, it
is possible to conditionally distinguish three periods
in the regulation of the legal regime of ownership
of “privatized” property: 1) until February 8, 2011;
2) since February 8, 2011 - till June 12, 2012; 3)
since 13.06.2012 - until now.
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IOpkeBuu H.M., 3a63anwok [O.€. MNpaso
BJIACHOCTi Ha XwuTJio, Habyte ogHMM i3 no-
APYXOKA 3a yac wnioby BHacnigoKk npuBaTu-
3auii.

Y cT. 47 KOHCTUTYUIT YKpaiHXU KOXHOMY rapaHTo-
BaHO NpaBo Ha XuTNo. YMHHe 3aKoHOA4aBCTBO YKpa-
THM 3arasiomM cnpsiMOBaHe Ha CNpPUSHHSA rpoMaasaHam
woao iXHbOi peanisauii npaBa Ha »Xwutno. Hanpwu-
Knaa, y CcT. 4 3akoHy YkpaiHu «[lpo 3anobiraHHs
BM/IMBY CBIiTOBOi PiHAHCOBOI KpM3M Ha PO3BUTOK Oy-
AiBeNnbHO ranysi Ta XuTnosoro 6yaiBHMUTBa» Big 25
rpyaHsa 2008 poky 6yno 3anpoBaa)XXeHo ocobnBoc-
Ti Ta MexaHiamn 3abesnedyeHHs i3MYHMX oCib ao-
CTYNMHUM XUTAOM. lopsg 3 TUM, BapTO 3a3HayunTu,
O 3Ha4yHa 4YacTMHa XMUTNOBOro oHAy nepenwna
Yy BNACHICTb FPOMAAsH y 3B'A3KYy 3 npuBaTu3auieto.
MoaibHo, y HauioHanbHOMY npasi nepeabaveHa Ta-
KOX MOX/MBICTb NpmMBaTM3aLlii 3eMenbHUX AiNSHOK.
HesBaxatoumn Ha ue, ciMeliHe 3aKOHOA4aBCTBO, Y Ya-
CTWUHI BW3HAYEHHS MPaBOBOr0 PEXWMy BIACHOCTI
Ha Taki 06'ekTM, 3a3HaBasio 3MiH Ta y pi3Hi nepioan
yacy nepeabavano ToO Npe3yMmnuito ChnisibHOI CyMic-
HOi, TO 0COBUCTOT NPMBATHOI BIACHOCTI MOAPYXXKS.
BigTak, 3Baxkarouu, Wo, nNpu po3rnsadi cnopis wono
noAinly MalHa MOAPYXOKS, BU3HAUYEHHS pexumy
rnpaBa BJIACHOCTI 34iNCHIOETLCS Ha MiACTaBi 3aKOHO-
0ABCTBa, Ke Aisgno y MOMeHT HabyTTa Takoro npa-
Ba BJIACHOCTI, AOCNigXeHHss npob6nemM npaBoOBOro
peryntoBaHHS BNACHOCTI Ha NpUBaTU30BaHE XUTJ/O
y nepiog wnoby 3annWaeTbCa aKTyaslbHUM.
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MpuBaTm3auia AepXaBHOro >XWTI0BOro doHay
- ue Biauyy)XeHHs kBapTup (6yAMHKIB), XUTNOBUX
NpUMiLLEHb Y FYPTOXUTKaX, MPU3HAYeHUX 415 Npo-
XMBAHHS CiMel Ta 0AMHOKMX 0Ci6, KiMHaT y KBapTu-
pax Ta OAHOKBapPTUPHUX ByAMHKaX, Ae MeLlKalTb
nBa i 6inbwe HalMauiB, Ta HaJeXHUX A0 HUX ro-
crnoaapcbKMx cnopya Ta npuMmiweHb (nigBanie, ca-
paiB TOW0) AepXXaBHOro XWTA0BOro oHAYy Ha KO-
pUCTb rpoMaasiH YKpaiHu. Y niacyMKy, Ha nigcTasi
aHanisy 3akoHogaBCTBa YKpaiHW, MOXHa YMOBHO
BWOKpPEMUTW TpW Mepiogn B perystoBaHHi NpaBoBoO-
ro pexwMmy BJIaCcHOCTI Ha «MnpuBaTM30BaHe» Mai-
Ho: 1) no 08.02.2011 poky; 2) 08.02.2011 poky -
12.06.2012 poky; 3) 13.06.2012 poky — no gaHun
yac.

KnrouoBi cnoBa: XX1Tno, 4OCTYyMNHE XWUT0, Npu-
BaTM3aLisl, BNACHICTb, CRifibHa CyMiCHa BNACHICTb,
ocobucTa npmMBaTHa BNACHICTb, 3eMe/bHI AiINSHKN.

The actuality of the topic. In Art. 47 of the
Constitution of Ukraine, everyone is guaranteed
the right to housing, and the state is tasked with
creating conditions under which everyone can
build, purchase or rent housing. Also, citizens in
need of social protection are provided with housing
by the state and local self-government bodies free
of charge or at an affordable price in accordance
with the law [1]. The current legislation of Ukraine
is generally aimed at assisting citizens in realizing
their right to housing. For example, in Art. 4 of
the Law of Ukraine “On preventing the impact of
the global financial crisis on the development of the
construction industry and housing construction”
dated 12.25.2008 [2] the features and mechanisms
for providing individuals with affordable housing
were introduced. At the same time, it is worth not-
ing that a large part of the housing stock became
the property of citizens in connection with privati-
zation. Similarly, the national law also provides for
the possibility of privatization of land plots. Despite
this, family law, in terms of determining the legal
regime of ownership of such objects, has undergone
changes and in different periods of time provided
for the presumption of joint compatible or personal
private property of the spouses. Therefore, taking
into account that, when considering disputes re-
garding the division of marital property, the deter-
mination of the regime of ownership is carried out
on the basis of the legislation that was in effect at
the time of acquisition of such ownership, the study
of the problems of legal regulation of ownership of
privatized housing during the period of marriage
still remains relevant.

The analysis of scientific publications. Many
scientists have devoted their works to the study
of these issues, among them: V.M. Kossak, 0O.O.
Kot, Kh.V. Maikut, M.O. Mykhayliv, V.I. Tsytulskyi
and others. Despite this, there is a need for further
analysis of the problems of its legal regulation.

The purpose of this article is to carry out a
theoretical analysis of the issues of regulation of
ownership rights to housing, which was acquired
during marriage by one of the spouses as a result
of privatization, as well as to highlight the author’s
vision of the prospects for further regulation of
these relations.

Presenting the main material. M.0O. Mykhay-
liv noted that the residential relations are complex
by their legal nature and closely related to con-
stitutional, civil, administrative and the other le-
gal relations. However, due to the specificity of the
subject of housing law and the scope of legal reg-
ulation of the residential legal relations, it cannot
be covered by them. Therefore, the proper reali-
zation of the right to housing and the protection of
housing rights are currently possible only through
the use and combination of legal norms of various
branches of law [3, p. 105].

According to Art. 1 of the Law of Ukraine “On
the Privatization of the State Housing Fund” dated
June 19, 1992, the privatization of the state hous-
ing fund is the alienation of apartments (houses),
residential premises in dormitories intended for
families and single persons, rooms in apartments
and single-family houses where people live two
or more tenants, and the economic buildings and
premises belonging to them (basements, sheds,
etc.) of the state housing fund for the benefit of
citizens of Ukraine [4]. In accordance with Part 3
of Art. 9 of the Housing Code of Ukraine, citizens
have the right to privatize apartments (houses)
of the state housing fund, residential premises in
dormitories owned by territorial communities, or
to purchase them from housing cooperatives, at
stock market auctions, through individual hous-
ing construction or acquisition of ownership on
the other grounds provided for by law [5]. At the
same time, it is worth agreeing that the current
Housing Code of Ukraine, regardless of the legis-
lative changes made to it, does not correspond in
content to modern social realities in the conditions
of harmonization of the legislation of Ukraine with
the law of the European Union [6, p. 119]. For
some reason, the opinion about the expediency of
developing a new legislative act that would regu-
late residential legal relations, and in the nearest
future - about the need to remove legal concepts
of the soviet period from the current law [7, p.
138]. At the same time, the strengthening and de-
velopment of the institutions of civil society and
the rule of law should take place under the slo-
gan of comprehensive protection and defence of
property and the other real rights to property [8],
and, as of now, the closed list of ways to protect
civil rights and legitimate interests does not cor-
respond to the current level of civil development -
legal relations, their rather high level of dynamics
[9, p. 209].
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Joint compatible ownership of property acquired
during marriage is presumed. Calling exclusively
for data in accordance with the entry in the State
Register of Property Rights to immovable property
will not be of decisive importance, because there is
Art. 41 of the Constitution of Ukraine, which guar-
antees the inviolability of the right to private prop-
erty. At the same time, members of the owner’s
family can live in one of the premises both with the
owner and in his absence [10, p. 70].

As of today, in accordance with Art. 57 of the
Family Code of Ukraine [11] the personal private
property of each spouse is the property privatized
by him (a plot of land, an apartment, etc.). How-
ever, such changes were made to the Family Code
of Ukraine on the basis of epy Law No. 4766-VI
dated 05/17/2012, which entered into force on
06/13/2012.

Prior to that, the norm of Part 5 of Art. 61 of the
Family Code of Ukraine, that the “privatized prop-
erty” is joint property of spouses. Part 5 of Article
61 of the Family Code of Ukraine was supplement-
ed on the basis of the Law of Ukraine No. 2913-VI
dated January 11, 2011, which entered into force
on February 8, 2011.

Until now, the issue of the legal regime of own-
ership of “privatized” property was not separate-
ly regulated in the Family Code of Ukraine. At the
same time, the Family Code of Ukraine entered into
force on January 1, 2004. In turn, the Marriage and
Family Code of Ukraine [12] also did not separately
define the legal regime of “privatized” property, but
its Art. 22 determined that property acquired by
spouses during marriage was their joint property.

Thus, three periods can be conditionally dis-
tinguished in the regulation of the legal regime of
ownership of the “privatized” property:

1) until 08.02.2011: undefined regime at the
level of a special norm. Therefore, in our opinion,
when clarifying the question of whether one of the
spouses had joint compatible ownership of privat-
ized property during the marriage in this period, it
is worth starting from what method of privatiza-
tion was used. In other words, if the method was
the free transfer of the corresponding area of the
apartment, land plot, then the legal regime of per-
sonal private property arose. In the event that sur-
plus property was purchased, the second spouse
should claim a share in the privatized property, but
not necessarily half. On the other hand, the argu-
ment of the opponents of this approach, who be-
lieve that before 08.02.2011, the property acquired
as a result of privatization by one of the spouses
during the period of marriage should be considered
joint compatible property on the basis of the gener-
al norms of family legislation of Ukraine, deserves
attention.

2) since 02/08/2011 - till 06/12/2012: the re-
gime of joint co-ownership is extended to property
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privatized by one of the spouses during the period
of marriage;

3) since 06/13/2012 - to the present: the legal
regime of personal private property is extended to
property privatized by one of the spouses during
marriage.

At the same time, it is necessary to take into ac-
count that the so-called norms of free privatization
are established by special legislative acts.

Thus, it is worth noting that, according to Art.
121 of the Land Code of Ukraine [13], citizens of
Ukraine have the right to free ownership of plots
of land from state or communal lands in the sizes
determined by the land legislation of Ukraine (for
example, for the construction and maintenance of
a residential building, farm buildings and structures
(homestead) in villages - no more than 0.25 hec-
tares, in towns - no more than 0.15 hectares, in
cities - no more than 0.10 hectares).

In turn, in accordance with Art. 3 of the Law of
Ukraine “On the Privatization of the State Housing
Fund” dated June 19, 1992 it has been stipulat-
ed that the privatization is carried out by: a) free
transfer of apartments (houses), residential prem-
ises in dormitories to citizens based on the sanitary
standard of 21 square meters of total area per ten-
ant and each member of his family and an addition-
al 10 square meters per family; b) sale of surpluses
of the total area of apartments (houses), residen-
tial premises in dormitories to citizens of Ukraine
who live in them or are in the waiting list for im-
provement of living conditions. At the same time,
the transfer of residential premises in dormitories
to the ownership of citizens is carried out with the
simultaneous transfer to them of joint shared own-
ership of auxiliary premises (common use premis-
es). Accordingly, in order to avoid misunderstand-
ings, the legislation should regulate in more detail
the legal consequences of privatization by selling to
one of the spouses the surplus of the total area of
apartments (houses), residential premises in dor-
mitories to citizens of Ukraine who live in them or
are in the waiting list for improvement of housing
conditions.

Conclusions. Summarizing the above, we be-
lieve it is possible to conclude that, in our opinion,
the subsequent repeated change of the approach
by establishing the rules according to which the
housing privatized by one of the spouses during
the marriage would belong to their joint compat-
ible property is not devoid of meaning and to a
greater extent would ensure the implementation
of the provisions of Art. 47 of the Constitution of
Ukraine. It seems that such changes should be in-
troduced into the family legislation of Ukraine. On
the other hand, in accordance with the provisions
of the special land legislation: 1) foreigners and
stateless persons can acquire ownership rights to
land plots of non-agricultural purpose within the
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boundaries of settlements, as well as to land plots
of non-agricultural purpose outside the boundaries
of settlements, on which real estate objects are lo-
cated property owned by them under the right of
private ownership in the event of: acquisition under
a contract of sale, annuity, gift, mine, other civil
law agreements, purchase of land plots on which
real estate objects owned by them are located, ac-
ceptance of inheritance; 2) agricultural land inher-
ited by foreigners and stateless persons shall be
alienated within a year; 3) foreigners and stateless
persons may have plots of land for individual or
collective gardening on lease terms. Therefore, the
preservation of the legal regime of personal private
ownership of a wife or husband to a land plot ac-
quired by her or him during marriage as a result of
the privatization of a land plot that was in her or
his use, or obtained as a result of the privatization
of land plots of state and communal agricultural
enterprises, institutions and organizations, or re-
ceived from state and communal lands within the
limits of free privatization norms defined by the
Land Code of Ukraine, is currently justified.
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