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ENSURING CONFORMITY OF LUSTRAATION LAWS WITH THE REQUIREMENTS
OF THE STATE BASED ON THE RULE OF LAW: EUROPEAN STANDARDS

Slyusarenko Yu.A. Ensuring compliance of
laws on lustration with the requirements of
a state based on the principle of the rule of
law: European standards.

Arange of international acts of a regional nature,
which are designed to restore a civilized, liberal
state based on the principle of the rule of law,
as well as those international acts that regulate
social relations arising in the member states of the
Council of Europe during the purge of power, have
been identified. Resolution of the Parliamentary
Assembly of the Council of Europe No. 1096 (1996)
"On measures aimed at eliminating the legacy
of former communist totalitarian regimes” was
analyzed. Attention is focused on such negative
phenomena, which are indicated in it and which,
despite the fact that regulatory and organizational
and legal mechanisms for the purification of power
were created, could not be eradicated, which led to
threats to the newly created democracy. Attention
is drawn to the application of procedural means
inherent in such a state, as well as to the balance
that must be observed in their application, so that
a state with a young democracy does not become
no better than a totalitarian regime that must be
eliminated. It is emphasized that human rights
in themselves are a value and rights should be
ensured even to those people who, when they
were in power, did not observe them themselves.

The Guiding Principles for ensuring compliance
of lustration laws and similar administrative
measures with the requirements of a state based
on the principle of the rule of law have been
analyzed. The following requirements for the
national legislation on the purification of power
are singled out: 1) lustration is directed at the
following two threats: a threat to fundamental
human rights and a threat to the democratization
process; 2) prohibition of revenge, including
political revenge; 3) prohibited by abuse of the
results of the lustration process (including -
prohibition of police abuse; prohibition of social
abuse); 3) the purpose of lustration is to protect
the newly created democracy; 4) creation of a
special independent commission on lustration,
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which includes citizens respected by society; 5)
lustration is applied to a subject who holds a
specific position and uses this position to commit
actions/inactions that pose a threat to the creation
of a free democracy - uses the position to violate
human rights, block democratic processes; 6) the
range of positions to which lustration is applied
must be limited; 7) grounds for choosing positions
for lustration - civil service positions that
involve significant responsibility for defining or
implementing state policy and measures related
to internal security or civil service positions
that involve issuing an order and/or committing
a violation of human rights (law enforcement
agencies, service security and intelligence, judicial
authorities and prosecutor’s office); 8) the term
of deprivation of office on the basis of lustration
- no longer than five years; 9) persons who gave
orders, committed or significantly contributed to
the commission of serious violations of human
rights may be prohibited from holding positions; if
a body has committed serious violations of human
rights, then it is considered that its member,
employee or representative was a participant in
these violations, if he held a high position in this
body, until he can prove that he did not participate
in planning, directing or carrying out such policies,
practices or actions; 10) prohibition to subject an
official to lustration solely because of membership
or activity in favor of any organization that was
legal at the time of such membership or activity
(except for the cases specified in the previous
subparagraph), or because of personal views or
beliefs; 11) the possibility of lustration of “conscious
employees” who, together with state authorities,
really participated knowingly, understanding the
consequences, in serious violations of human
rights and actually caused harm to other persons;
12) provision of full due process protection to
persons subject to lustration.

Attention is drawn to the Bangalore principles
of the conduct of judges and their correlation with
the legislation of Ukraine.

Key words: democracy, human rights,
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of power, lustration, rule of law, protection of
human rights, quality of the rule of law, official,
violation of human rights.

CnwocapeHko H.A. 3a6e3neueHHsa Bif-
NOBIAHOCTIi 3aKOHIB NpPoO NOCTpaLil0 BUMOram
Aep>XaBX, 3aCHOBAHOi Ha NpuHUMNI Bepxo-
BEHCTBa NpaBa: EBpoNnelcbKi cTaHAapTM.

BuaBneHo KO0 MiXKHapoAHUX aKTiB perioHanb-
HOro xXapakTtepy, SKi MOKAMKaHi BiAHOBUTU UMUBINI-
30BaHy, nibepanbHy Aep>aBy, 3aCHOBaHY Ha NPUH-
UMNi BEpXOBEeHCTBa Npasa, a TakoX Ti MiXHapoa-
Hi aKTu, AKi perynoTb CYCnifibHi BIiAHOCUHU, WO
BMHWKAIOTb B AepXXaBax-yneHax Pagn €sponu npu
3[INCHEHHI ounLleHHS Bnaaun. NMNpoaHanizoBaHo Pe-
3ontouito NMapnameHTcbkoi Acambnei Pagun €sponu
Ne 1096 (1996) «[lpo 3axoamn, cnpsasMOBaHi Ha nik-
Bifauito cnaglWmHU KONULWHIX KOMYHICTUYHKUX TOTa-
NiTapHUX pexuMmiB». AKLEeHTOBaHO yBary Ha Takux
HeraTMBHUX SAABULLLAX, SAKi 3a3HayeHi B HiN i AKi no-
npu Te, wo 6yno CTBOPEHO HOPMATUBHO-MPABOBUI
Ta opraHisauinHo-npaBoOBUN MeXaHi3MW OYULLEHHS
BaAn, BUKOPIHUTU He BAANOCH, WO MPU3BENO A0
3arpo3 HOBOCTBOPEHIiN AemokpaTii. 3BepTaeTbCcs
yBara Ha 3acTOCyBaHHS npouecyalbHux 3acobis,
npuUTaMaHHUX Takil gep)xasi, a TakoX Ha 6anaHc,
SAKUN Ma€e 6yTun AOTPMMaHUIM Npu iX 3aCTOCYBaHHI,
wob aepxxaBa 3 MONOAOK AEMOKpaTIEl He cTana
He Kpawok 3a TOoTaniTapHWUI PexuMm, SKUN Mae
6yTn nikBigoBaHun. MigKpecnoeTbCS, WO cami no
cobi NnpaBa MOANHUN € LiiHHICTIO | NpaBa MatTb 6yTu
3abe3neyeHi HaBiTb TUM NOASAM, SKi, KON BOHU
6ynn npu Bnagi, cami ix He 4OTPMMYyBanucs.

MpoaHanizosaHo KepiBHi npuHumnu ans 3abes-
rneyeHHs BiANOBIAHOCTI 3aKOHIB NPO SIOCTpaLUito Ta
aHanoriyHMx agMiHicTpaTUBHUX 3axoAiB BMMOram
[Eep>XXaBu, 3aCHOBAHOT Ha NMPUHLMUIMI BEPXOBEHCTBA
npasa. BunokpemsieHo Taki BUMOrM A0 HauiOHasb-
HOro 3aKOHOAaBCTBa MNpPO OYULWLEHHs Bnagu: 1)
CMpsAMOBaHICTb JIlOCTpauii Ha Taki ABi 3arpo3u: 3a-
rpo3a OCHOBOMOJIOXHMM NpaBaM JIIAMHN Ta 3arpo-
3a npouecy AgeMokpaTusauii; 2) 3abopoHa nomcTu,
B TOMY 4ucni — noniTnyHoi; 3) 3abopaHa 310BXun-
BaHHSAM pe3ynbTaTaMu ACTpauinHoro npouecy (B
TOMY ymncni — 3abopoHa NOAIYHOMY 3/I0BXUBAHHIO;
3abopoHa couianbHOMY 3/10BXWBAHHK); 3) MeTa
nocTpauii — 3axXucT HOBOCTBOPEHOI AeMoKparTii;
4) CTBOpEHHS cneuianbHOT He3anexHoi KOMicii
3 focTpauii, A0 CKAaAy SAKOi BXOAATb LWAHOBaHi
CycninbCTBOM rpoMaAsHu; 5) nwocTpauia 3acto-
coBYyeTbCHA A0 cyb’ekTa, Akui 0b6iIMAE KOHKpETHY
nocany i BUKOPUCTOBYE L0 nocagy 418 BUMHEHHS
[in/6e3aianbHOCTI, WO CTAaHOBNSATb 3arpo3y CTBO-
pPEHHIO BiNbHOT AeMoKpaTii — BUKOPUCTOBYE nocany
AN NopyLWeHHs npas nanHu, 610KyBaHHSA AEMO-
KpaTU4YHUX npoueciB; 6) Koso nocag, A0 SAKUX 3a-
CTOCOBYETbCS J/tOCTpauia — Ma€e 6yTn obMexeHumM;
7) niactaBun BnbOpy nocaan Ana nioctpaudii - noca-
OV AepxXaBHoi cnyxbu, aki nepeabavaloTb 3HAUHY

EnneKTpoHHe HayKoBe BUAAHHS «AHaJliTUMHO-NOPIBHSAJIbHE NPaBO3HaBCTBO»

BiANOBiAANbHICTb 3@ BM3HAUeHHSA abo BUKOHAHHA
LepXxaBHOI NONiTUKM Ta 3axoAiB, WO CTOCYHOTb-
Cs BHYTpiWHbLOT 6e3nekn abo nocagun nepxaBHOI
cnyxbu, aki nepenbadaloTb HajaHHSA Hakasly Ta/
abo BUMHEHHS NOpPYLIEHHs npaB nAAMHKM (Npa-
BOOXOPOHHI opraHu, cnyxb6a 6e3nekn i po3Biaku,
CyAOBi opraHm Ta npokypaTtypa); 8) TepMiH nos-
6aBneHHsA Nocagn Ha niacTasi nCTpauii — He J0oB-
Wwe n'aTu pokiB; 9) ocobam, fAKi BigaaBanu Hakasu,
BUMHANM ab0o 3HAUYHOM MIpOK CNPUASIN BUMHEHHIO
CEepPMO3HMX MOpYLIEHb MpaB AAWMHU, MOoXe 6yTu
3abopoHeHOo o06iriMaTM mnocagu; SKWO OpraHoMm
6yno BUYUMHEHO CeprO3Hi NMOpYLIEHHS MpaB Nwau-
HW, TO BBAXA€ETbCH, WO MOro 4neH, npauiBsHuk abo
YNOBHOBaXXeHni 6yB y4YaCHWMKOM LMX MOPYLUEHb,
AKWO BiH ob6inMaB BWCOKY nocaay B LbOMYy Op-
raHi, LONOKW BiH He 3MOXe A0BecCTH, Wo He bpas
y4yacTi B NMNaHyBaHHIi, KepiBHUUTBI 4N 3AiNCHEHHI
TaKuUX MoniTUKK, npakTuk abo ain; 10) 3abopoHa
nigaaBaTM NocagoBUS JOCTpauii BUKKYHO 4Ye-
pe3 uneHcTBo abo AianbHICTb Ha KOPUCTb Byab-s-
Kilh opradisauii, ski 6ynM 3aKOHHMMW Ha MOMEHT
TakKoro uyneHcrtBa abo aisnbHocTi (KpiM BuMaakis,
3a3Ha4vYeHMX y nonepeaHboOMy NignyHkKTi), abo ve-
pe3 ocobucTi nornsaam 4Ym nepekoHaHHs; 11) mMox-
NIMBICTb NOCTpaUii «CBiAOMUX CNiBPOBITHUKIB», AKi
pa3oM 3 opraHaMu aep>xaBHOi Blaan aincHo 6panu
y4yacTb CBiAOMO, pO3yMilOuM Hacnigku, y ceprnos-
HUX MOPYLIEHHAX npaB JAMHM Ta GakTUYHO 3a-
nogisnin wkoay iHWMM ocobam; 12) 3abe3neyeH-
HS MOBHOMO HaNeXHOro npouecyanabHOro 3axucTy
ocobaMm, sKi nignaralTb ACTpauii.

3BepTa€eTbCsa yBara Ha baHranopcbki npuHUMNNK
noBeAiHKN cyaniB Ta Kopensuito 3 HUMKU 3aKOHO-
LAaBCTBa YKpaiHu.

KnrwouoBi cnoBa: gemMokparTis, npasa /04ANHM,
KOHCTUTYUiMHa BiANOBiAaNnbHICTb, AepXaBa, OuYu-
LEeHHs BNaAawu, ACTpauis, BepXOBEHCTBO Mnpasa,
3axuCT npas IOAMHU, SAKICTb HOPMW NMpasa, noca-
Aosa ocoba, NopyLleHHs npaB NIANHMN.

Formulation of the problem.

For Ukraine and the democratic world, the
restoration of a civilized, liberal state based on the
principle of therule of law is one of the urgentissues.
Since regaining its independence in 1991, Ukraine
has been purging the government of officials who
served the former communist totalitarian regime.
Later, Ukraine faced another problem - young
democracy and human rights were threatened
by the actions of officials for whom neither
human rights nor the rule of law were valuable.
The Ukrainian people rose up twice against such
threats - the Orange Revolution and the Revolution
of Dignity took place. The Law “On Purification of
Power” entered into force on October 16, 2014
[1]. It provided for the dismissal of persons who
held certain positions in the civil service between
February 25, 2010 and February 22, 2014 or in
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the Communist Party of the Ukrainian SSR before
1991, or who did not apply for the application
of prohibitions to them, as required by the Law
“On Purification authorities”, and prohibited them
from holding civil service positions and certain
other positions for ten years. The European Court
of Human Rights has already issued a number
of decisions [2; 3], in which it was established
that a number of norms of this law are such as
to contradict the norms of the Convention on the
Protection of Human Rights and Fundamental
Freedoms [4]. Therefore, when improving the
norms of this law, it is necessary to fully take
into account the Resolution of the Parliamentary
Assembly of the Council of Europe No. 1096
(1996) “On measures aimed at liquidating the
legacy of former communist totalitarian regimes”,
Guiding principles for ensuring compliance of laws
on lustration and similar administrative measures
with the requirements of the state established on
the rule of law, the Bangalore Principles of Judicial
Conduct.

Inthedoctrine of constitutional and international
law, issues of human rights and democracy, threats
to human rights and democracy were studied in
the writings of Y. Bysaga [5; 6], O. Vasylchenko
[7; 8], L. Deshko [9-15], H. Nechiporuk [16; 17]
and other scientists. But the issue of improving
the legislation of Ukraine on the purification of
power, taking into account its compliance with
the Resolution of the Parliamentary Assembly
of the Council of Europe No. 1096 (1996) “On
measures aimed at liquidating the legacy of former
communist totalitarian regimes”, Guidelines
for ensuring compliance of laws on lustration
and similar administrative measures with the
requirements of the state , based on the principle
of the rule of law, the Bangalore principles of the
conduct of judges have not been comprehensively
studied by scholars.

The purpose of this article is to analyze
international acts that regulate the issue of
lustration and to highlight the requirements for
national legislation on the purification of power so
that it is in accordance with the principle of the
rule of law.

Presenting main material.

Among the international acts that regulate the
issue of lustration, we will first of all single out
the act of the Council of Europe. Thus, on June
27, 1996, the Parliamentary Assembly of the
Council of Europe adopted Resolution No. 1096
(1996) “On measures aimed at eliminating the
legacy of former communist totalitarian regimes”
(hereinafter — PACE Resolution). This Resolution
states that “...it is not easy to deal with the legacy
of former communist totalitarian systems” [18].
This document singles out the following negative
phenomena inherent in the institutional level,
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which are the result of the former communist
totalitarian regimes: 1) excessive centralization;
2) militarization of civil society institutions; 3)
bureaucratization; 4) monopolization and excessive
regulation. At the societal level, the legacy of
former communist totalitarian regimes leads to
collectivism and conformity, blind obedience, and
other totalitarian thinking patterns. The Resolution
rightly states that in order to restore a civilized,
liberal state based on the principle of the rule of
law, it is necessary to eliminate and overcome old
structures and patterns of thinking.

In 1991, Ukraine became an independent
sovereign democratic state. But due to the above-
mentioned factors, the young democracy was
under threat. The Ukrainian people, striving for a
truly democratic development of Ukraine, started
a struggle against the usurpation of power and
corruption. There was an orange revolution, a
revolution of dignity. Today, the Ukrainian people
are fighting for their right to build Ukraine as a
democratic state committed to the rule of law.

Resolution No. 1096 (1996) “On measures
aimed at liquidating the legacy of former
communist totalitarian regimes” states that
“when liquidating the legacy of former communist
totalitarian systems, a democratic state based
on the principle of the rule of law must apply
procedural means inherent in such a state. It
cannot use any other means, because then it will
be no better than the totalitarian regime that
must be eliminated. A democratic state based on
the principle of the rule of law has at its disposal
sufficient means to ensure justice and punish the
guilty, but it cannot and should not succumb to
the desire for revenge instead of achieving justice.
Instead, the state must respect human rights and
fundamental freedoms, such as the right to a fair
trial and the right to be heard, and these rights
must be extended even to those people who, when
in power, did not themselves observe them. A state
based on the principle of the rule of law can also
protect itself from the revival of the communist
totalitarian threat because it has at its disposal a
sufficient number of means that do not contradict
human rights and the principle of the rule of law
and are based on the application of both criminal
and administrative norms” [18].

The Resolution has a very important aspect
that allows the newly created democracy to avoid
unconsciously turning into a totalitarian regime in
an effort to bring to justice those who committed
criminal acts during the totalitarian regime. We
are talking about the prohibition of the adoption
and application of criminal legislation, which has
retroactive effect in time. Thus, the Parliamentary
Assembly of the Council of Europe recommends
that “...criminal acts committed by individuals
during the communist totalitarian regime be
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prosecuted and punished in accordance with the
norms of criminal law. If the criminal law provides
for a statute of limitations for criminal prosecution
for some crimes, this period can be extended, as
this is only a procedural and not a substantive
matter. However, the adoption and application of
retroactive criminal legislation is unacceptable. On
the other hand, the trial and punishment of any
person is permitted for any act or omission which,
at the time of its commission, did not constitute
a criminal offense under national law, but was
considered a criminal offense according to the
general principles of law recognized by civilized
nations” [18].

Also in its Resolution, the Assembly states
that “Regarding the treatment of persons who
have not committed any crime for which they
could be prosecuted under paragraph 7, but who
nevertheless held high positions during the former
totalitarian communist regimes and supported
them, the Assembly notes that some States
have found it necessary to take administrative
measures such as lustration or decommunization
laws. The purpose of these measures is to remove
such persons from the exercise of state power, if
they cannot be entrusted with it in accordance
with democratic principles, because they have not
demonstrated their commitment to them in the
past, and have no desire and motivation to adhere
to them today” [18].

In Resolution No. 1096 (1996) “On measures
aimed at eliminating the legacy of former
communist totalitarian regimes”, the Assembly
emphasizes that, “in general, these measures may
be compatible with the principles of a democratic
state based on the principle of the rule of law,
provided that certain criteria are met. First, guilt,
which is individual rather than collective, must
be proven on a case-by-case basis, emphasizing
the need for individual rather than collective
application of lustration laws. Second, the right
to defense, the presumption of innocence until
proven guilty, and the right to judicial review of
the decision should be guaranteed. The purpose
of such measures cannot in any case be revenge,
and political or social abuse of the results of the
lustration process is not allowed. The purpose of
lustration is not to punish those persons who are
considered guilty - which is the task of prosecutors
who use criminal legislation - but to protect the
newly created democracy” [18]. The Assembly
considers it necessary to ensure that laws on
lustration and similar administrative measures
meet the requirements of a state based on the
principle of the rule of law and focus on the fight
against threats to fundamental human rights and
the process of democratization [18].

Another document that deals with issues of
cleansing power - Guiding principles for ensuring
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compliance of laws on lustration and similar
administrative measures with the requirements of
a state based on the principle of the rule of law
(hereinafter - Guiding Principles). This document
states that “In order to meet the requirements of
a state based on the principle of the rule of law,
lustration laws must meet certain requirements.
First of all, lustration should be aimed at threats to
fundamental human rights and the democratization
process; revenge can never be the goal of such
laws, nor is political or social abuse of the results
of the lustration process allowed. The purpose of
lustration is not to punish those persons who are
considered guilty = which is the task of prosecutors
who use criminal law - but to protect the newly
created democracy” [19].

The analysis of the Guiding Principles makes it
possible to single out the following requirements
for the national legislation on the purification of
power: 1) lustration is aimed at the following two
threats: a threat to fundamental human rights
and a threat to the democratization process; 2)
prohibition of revenge, including political revenge;
3) prohibited by abuse of the results of the
lustration process (including — prohibition of police
abuse; prohibition of social abuse); 3) the purpose
of lustration is to protect the newly created
democracy; 4) creation of a special independent
commission on lustration, which includes citizens
respected by society; 5) lustration is applied to
a subject who holds a specific position and uses
this position to commit actions/inactions that pose
a threat to the creation of a free democracy -
uses the position to violate human rights, block
democratic processes; 6) the range of positions
to which lustration is applied must be limited;
7) grounds for choosing positions for lustration
- civil service positions that involve significant
responsibility for defining or implementing state
policy and measures related to internal security or
civil service positions that involve issuing an order
and/or committing a violation of human rights
(law enforcement agencies, service security and
intelligence, judicial authorities and prosecutor’s
office); 8) the term of deprivation of office
on the basis of lustration - no longer than five
years; 9) persons who gave orders, committed
or significantly contributed to the commission
of serious violations of human rights may be
prohibited from holding positions; if a body has
committed serious violations of human rights,
then it is considered that its member, employee
or representative was a participant in these
violations, if he held a high position in this body,
until he can prove that he did not participate in
planning, directing or carrying out such policies,
practices or actions; 10) prohibition to subject an
official to lustration solely because of membership
or activity in favor of any organization that was
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legal at the time of such membership or activity
(except for the cases specified in the previous
subparagraph), or because of personal views or
beliefs; 11) the possibility of lustration of “conscious
employees” who, together with state authorities,
really participated knowingly, understanding the
consequences, in serious violations of human
rights and actually caused harm to other persons;
12) provision of full due process protection to
persons subject to lustration.

Another document that relates to the range of
public relations that we consider in this article is
the Bangalore Principles of Judicial Conduct.

The 2001 Bangalore Principles of Judicial
Conduct project was endorsed by the Judicial Group
on Strengthening the Integrity and Integrity of
the Judiciary. It was reviewed at a meeting of the
round table of chief judges held in The Hague in
November 2002. It contains the following principle:
“Constant attention from society imposes on the
judge the duty to accept a number of restrictions,
and despite the fact that these duties might
seem burdensome to the average citizen, the
judge accepts them voluntarily and willingly. The
behavior of a judge should correspond to the high
status of his position” [20].

Conclusions.

Therefore, in the above-mentioned international
documents, it is stated that lustration is designed
to protect two values from threats: human rights
and the democratic process. Indeed, as L. Deshko
rightly points out in his studies, human rights are a
value for which humanity has fought for centuries,
and therefore needs effective mechanisms for its
protection. Since regaining its independence in
1991, Ukraine has nurtured the seeds of democracy,
but the communist totalitarian regime has
evolved. Nevertheless, the Ukrainian people saw
the development of Ukraine only as a democratic
state. Yanukovych’s presidency ended as a result
of the protests known as Euromaidan, which took
place between November 2013 and February
22, 2014. On February 22, 2014, by Resolution
No. 757-VII, the Verkhovna Rada of Ukraine
established that Mr. Yanukovych unconstitutionally
removed himself from the exercise of presidential
powers. She called for extraordinary elections of
the President of Ukraine, which took place on May
25, 2014.

The Law “On Purification of Power” entered into
force on October 16, 2014. It provided for the
dismissal of persons who held certain positions in
the civil service between February 25, 2010 and
February 22, 2014 or in the Communist Party of
the Ukrainian SSR before 1991, or who did not
apply for the application of prohibitions to them, as
required by the Law “On Purification authorities”,
and prohibited them from holding civil service
positions and certain other positions for ten years.
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The European Court of Human Rights has already
issued a number of decisions in which it was
established that a number of provisions of this
law are such as to contradict the provisions of the
Convention on the Protection of Human Rights and
Fundamental Freedoms. Therefore, whenimproving
the norms of this law, it is necessary to fully take
into account the Resolution of the Parliamentary
Assembly of the Council of Europe No. 1096
(1996) "On measures aimed at liquidating the
legacy of former communist totalitarian regimes”,
Guiding principles for ensuring compliance of laws
on lustration and similar administrative measures
with the requirements of the state established on
the rule of law, the Bangalore Principles of Judicial
Conduct.
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