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PENAL SYSTEMS IN THE CRIMINAL LAW OF UKRAINE AND THE USA:
COMPARATIVE LEGAL ANALYSIS

Shyshenko A. Penal systems in the criminal
law of Ukraine and the USA: comparative
legal analysis.

This scientific article carefully examines the
differences in the penal systems of the criminal
law of Ukraine and the United States. The content
of the article is focused on the comparison of
different approaches to criminal liability, various
types of punishments, their application in practice
and general consequences for the criminal himself
and society as a whole. The main goal of the
study is to identify features and propose potential
improvements to the Ukrainian penal system based
on the experience of other countries, namely the
US penal system.

In general, the Ukrainian penal system focuses
on three main aspects: compensation for harm
caused by criminal offences, correction of the
offender’s deviant behaviour, and prevention
of recidivism through rehabilitation measures.
Moreover, the criteria for classifying such measures
of state coercion and the characteristic features of
each group are highlighted.

The US system, especially at the federal level,
is characterised by a complex and diverse range
of punishments. This structure is a result of long
historical development and the accumulation
of practical experience over centuries. In the
context of our research, it was revealed that
the US places greater emphasis on maintaining
public order, preventing crime, and rehabilitating
offenders. Despite this, some US states retain
the practice of capital punishment for particularly
serious crimes. However, this type of punishment
is used extremely rarely and only in exceptional
circumstances, confirming its exceptional nature.

The comparative legal analysis allows us
to identify advantages and disadvantages in
both systems, as well as to establish effective
methods of punishment, which can contribute
to the further improvement of the system of
punishment for criminal offences in both legal
systems. The significance of this article lies in
its analytical and comparative approach, which
facilitates the identification of effective ways to
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improve Ukraine’s national legislation, taking into
account best international practices and generally
recognized standards.

Key words: criminal law, punishment system,
comparative legal analysis, criminal liability, types
of punishments, international standards.

lWWvwenko A.A. CucrteMa nokapaHb Yy
KpuMiHanbHOMy npaBi Ykpaihm Ta CLIA:
nopiBHAJIbHO-NPaBOBUI aHanis.

HaykoBa cCTaTTd peTesibHO AO0CAIAXYE BiAMiH-
HOCTi Yy cucTeMax rokKapaHb KpWMiHanbHOro npa-
Ba YkpaiHm Ta CLUA, 3MiCcT KO 30CepeaXXeHnn Ha
MOPIBHAHHI pi3HMUX NiaxoAiB A0 KPpUMiHanNbHOI Bif-
MnoBiAanbHOCTI, Pi3HOMaHITHMUX TUMIB NOKapaHb, iX
3aCTOCYBaHHI Ha NpakTuui Ta 3aranbHUX Hacnia-
Kax ans camoro cyb6’ekta KpuMMiHalbHOro npaso-
MnopyLWweHHsS Ta cycninbcTBa B UinoMy. [ON0OBHOW
METOK AO0CNIAXKEHHS € BUSABMEHHS 0CO6AMBOCTEN
Ta BUCYHEHHS MOXJ/IMBMX MPOMO3MULUIA AN NoKpa-
LWEHHSA YKpPaiHCbKOI CMCTEMU MOKapaHb Ha AOCBIiAi
iHW KX KpaiH, a came cucteMn nokapaHb CLUA.

3aranoM, ykpaiHCbKa CucTeMa fnokapaHb 30ce-
pPenXXy€ETbCA Ha TPbOX OCHOBHUX acnekTax: KOM-
neHcauii 3aBAaHOI KpPWUMiHANbHMM MpaBoOMopy-
WEeHHAM LWKoAM, Kopekuii AeBiaHTHOI noBeaiHKu
3/104MHUSA Ta 3anobiraHHi NOBTOPEHHIO KpUMiHab-
HOro MNpaBOMOPYLIEHHS WAAXOM peabiniTauinHmx
3axoai. OKpeMO BUCBIT/IEHO KpuUTepii, 3a SKUMMU
3[INCHIOETBCS KNacudikauis Takux 3axoaiB aep-
XXaBHOr0 MpPUMYyCY, Ta XapaKTepHi 03HaKW Ti€i un
iHWOI rpynu.

Cuctema CLUA, ocobnueBo Ha deaepasnbHOMY
pPiBHi, XapaKTepu3yeTbCs PO3ranyXeHicTio Ta pis-
HOMAHITHICTIO BMAIB MNoOKapaHb. Taka CTpyKTypa
€ pe3ynbTaTOM TPUBAsIOro iCTOPUYHOIO PO3BUTKY
Ta HaKOMU4YEHHSA MPakTUYHOro AOCBiAYy MPOTAroMm
CTONITb. Y KOHTEKCTi Haworo AocniaxeHHs 6yno
BMaBNeHo, wo B CLUA 6inblie akLeHTYETbLCS yBara
Ha NiATpUMUI rpoMaAcbKoro nopsaky, 3anobiraH-
Hi 3TOYMHHOCTI Ta peabiniTauii 3nouynHuiB. Monpwu
ue, y aeskmx wrtaTtax CLLUA 36epiraeTbcs npakTuka
3aCTOCYyBaHHS CMEPTHOI Kapu 3a 0CO6NMBO TSAXKI
3104MHK. MpoTe, AaHUI BMUA NOKapaHHS BUKOPU-
CTOBYETbCS BKpal piAgKO Ta Auvwe 3a BUHATKOBUX
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06CTaBWH, WO NiATBEPAXYE MOro BUKJIOUYHUKM Xa-
pakTep.

MpoBeaeHUn MOPIBHANBbHO-NPaBOBMIM aHanis
[a€E 3MOry BUABUTKU MepeBarn Ta Hegoniknm B 060x
CcUCTeMax, a TaKoX BCTAHOBUTU edDeKTUBHI MeToAM
nokapaHb, WO MOXe CMNpuMaTWU noganblioMy BAO-
CKOHaNIeHHID CUCTEMM TMOoKapaHb 3a KpWUMiHanb-
Hi MpaBonopylweHHs B 060X MpaBOBUX CUCTEMaAX.
3HauuMMicTb AaHoi cTaTTi obyMoBneHa ii aHanitu-
KO-MOPiBHANBHUM MiAXOAOM, SIKUIA CrMPUSE iAEH-
Tudikauii ePekTUBHUX WNAXiB YAOCKOHANEHHS
HauioOHaNbHOrO 3akoHoAaBCTBa YKpaiHWM 3 ypaxy-
BaHHSM NepenoBOro MiXxHapoAHOro AOCBiAy Ta 3a-
raibHOBM3HAHUX CTaHAapTIB.

KnwouoBi cnoBa: KpuMiHanbHe npaBo, CuU-
cTeMa nokapaHb, MOpPiBHANbHO-MPaBOBUI aHanis,
KpUMiHanbHa BiAMOBIAANbHICTb, BMAM MNOKapaHb,
Mi>)KHApOAHiI CTaHAapTu.

Statement of the problem: The modern
world, in particular its societies, are constantly
faced with the need to improve their criminal
justice systems, namely punishment systems.
Ukraine and the USA are examples of countries
that have different approaches to this problem.
It is crucially important to study the differences
between the penal systems of these countries in
order to identify effective methods of improvement.

Purpose of the study: The main purpose of
this study is to analyse and compare the penal
systems of the criminal law of Ukraine and the
USA in order to identify their features, advantages
and disadvantages. This study is aimed at finding
out possible ways to improve the Ukrainian system
of punishments based on international experience.

State of development of the problem: The
issue of the difference in the punishment systems
in Ukraine and the USA is being actively examined
in scientific research. There is a sufficient amount
of literature and analytical materials concerning
this topic, but further, broader analysis is still
needed for a deeper understanding of the identified
problems and prospects for further research.

Main material: It is a well-known fact that
each legal system has its own peculiarities not
only in the field of criminal law, but in general
in every part of it. Learning about such features
is educational because with the help of this
knowledge there is an opportunity to improve the
domestic legal system, which is the main task of
each state. Through the knowledge of the features
of different legal systems, which includes history,
experience, positive and negative consequences
of the application of innovations in different
legal systems can help in creating a balanced
and correct system of legal regulation of the
country. The purpose of this article is to compare
the criminal legal systems of Ukraine and the
USA, which will help to outline their features and
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reveal characteristics that can be borrowed from
the penal system of the USA to improve criminal
legislation of Ukraine.

Ukraine is a fairly young independent state that
gained its independence in 1991. From that time,
it began to build its legal system and looked at
the experience of neighbouring countries. The first
Constitution of Independent Ukraine appeared in
1996, and the Criminal Code in 2001. The fact that
these and not only these documents were adopted
a long time ago does not mean that they are
outdated and no longer meet modern standards.
In this way, official documents that support the
existence of the state and the regulation of all
kinds of relations are amended almost daily,
which makes it possible to use only such sources
that are adapted to modern conditions and meet
international standards.

The United States differs in its legal system from
Ukraine. It is built on the principles of federalism,
which means power is shared between the federal
government and the rest of the states, where each
of them has its own laws and jurisdiction. The
USA has its own constitution, which was adopted
in 1787, and which is the oldest and one of the
most brutal constitutions in force [1, p. 59]. The
American legal system is a common law system.
The United States has Title 18, also known as
the Federal Criminal Code, which is an act of
Congress revised in 1948. This document defines
responsibilities for different types of crimes and
systematises the criminal process within the
borders of the federal territory of the United
States [2, p. 124].

In general, punishment is not physical suffering
of the convicted person or humiliation of his human
dignity, punishment is a measure that the state
applies forcibly, in connection with the commission
of a criminal offence by a person, which is clearly
stated in the legislative documents of each state,
since the application of the law on criminal liability
for analogy is prohibited [3, p. 21].

Ukrainian scientist O.I. Yushchik notes that
punishment is a necessary tool, which is a negative
sanction with the help of which the previously
broken integrity of interpersonal ties and social
relations is restored [4, p. 425].

The purpose of punishment in the Ukrainian
jurisdiction is to pay for the crime by the criminal
for the damage he caused to an individual, his
property or society in general. Correction of the
criminal is also a key goal of punishment. This
is done in order for the criminal to return to
society as a safe and harmless person. Recidivism
prevention by a criminal is to prevent a person
from committing any offence, even if they really
wanted to. And also preventing the commission
of a crime by other persons is the purpose of
punishment, to show those who want to commit a
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criminal offence by the example of those who have
already committed such a crime [5, p. 193].

In the US jurisdiction, criminal law and
punishment for criminal offences are aimed at
preserving public order, the stability of solving
illegal behaviour that has the potential to harm
the interests of the state and society. For example,
the Texas Penal Code regulates penalties and
establishes corrective measures to address such
behaviour. New York has various goals, such as
preventing harm to both individuals and society
at large, deterring wrongdoing, clearly defining
crimes, imposing appropriate punishments for
certain crimes, and ensuring that the community
has a voice in the judicial process and sentencing
[6, p. 3].

The goal is common, both in the jurisdiction of
the USA and in Ukraine - this is to ensure justice
and responsibility for the offence committed. Both
systems are aimed at preserving public order and
protecting the interests of citizens. But systems
focus on different aspects. The US penal system
focuses more on restoring public order and
preventing recidivism, while Ukraine’s focuses
more on restitution and correction of the offender.

The Ukrainian system of punishments
provides for 12 types of punishments, which
are classified according to certain features
established in the criminal law. Such a system
is very convenient for the correct application of
certain types of punishments, which ensures their
individualization. The classification of punishments
is as follows: by the method of appointment, by
the subject, by the possibility of determining the
term of punishment, etc [7, p. 348]. According to
the first classification, Article 52 of the Criminal
Code of Ukraine, all punishments are divided into
3 groups: primary, additional and those that are
assigned as both primary and additional. If we
talk about the primary punishments, then they
can be characterised as those that are prescribed
only as independent measures of influence and
in no case can be applied as an addition to the
punishment. The peculiarity of the primary
punishment is that it can be imposed only once,
as provided for in the sanction of the article of
the Special Part of the Criminal Code. The main
types of primary punishments include: community
service, correctional labour, service restrictions for
military servants, probation supervision, arrest,
restriction of liberty, custody of military servants in
a penal battalion, imprisonment for a determinate
term, and life imprisonment. As for additional
punishments, this is a type of punishment that
is assigned as an addition to the main one and
cannot be applied independently. It is possible to
assign several additional punishments at once,
when only one is the primary one. Revocation of a
military or special title, rank, grade or qualification

589

class and confiscation of property are examples
of additional punishments. Regarding the types of
punishments that can be applied both as primary
and additional, so-called mixed, examples can be
a fine and deprivation of the right to hold certain
positions or engage in certain activities [7, p. 348-
349].

According to the Criminal Code of Ukraine,
punishments are also divided into general and
special. General punishments are universal
measures of influence, as they can be applied to
any offender. It can be a fine, community service,
correctional labour, confiscation of property,
arrest, restriction of liberty, imprisonment for
a certain period or life imprisonment. Special
punishments are those that cannot be applied to
every offender and are assigned only to a certain
circle of persons. Custody of military servants in a
penal battalion can be assigned only to conscript
servicemen, revocation of a military or special
title, rank, grade or qualification class, deprivation
of the right to hold certain positions or engage
in certain activities, and service restrictions
for military servants - all these are examples
of special punishments in the Ukrainian penal
system. There is also a division into fixed-term and
indefinite sentences. Fixed-term punishments are
those that are limited to a certain period of time
(from minimum to maximum) for a certain type of
offence. For example, imprisonment for a certain
period is applied in cases for a period of one to
fifteen years, and deprivation of the right to hold
certain positions or engage in certain activities
can be applied as a primary punishment from two
to five years and as an additional punishment
for a period from one to three years. Indefinite
penalties are applied in cases where the law does
not establish a time frame for their effect. A fine,
revocation of a military or special title, rank, grade
or qualification class, confiscation of property and
life imprisonment - all these are examples of
indefinite punishment. Also, some punishments
from this list, such as a fine and confiscation
of property, are called single-act, because the
execution of the sentence is carried out at once
[7, p. 350].

The USA has its own peculiarities regarding
the punishment system. First of all, it should be
emphasised that at the federal level, crimes in the
USA are divided into 3 types. The first is felonies,
which are the most dangerous crimes that are
most often punishable by the death penalty or
imprisonment for a term of more than one year.
The second is misdemeanours, which are less
serious offences than felonies, punishable by up
to one year in prison. The last category is minor
criminal offences punishable by imprisonment for
up to 6 months or a fine of five to ten thousand
dollars [3, p. 124]. The current Federal Criminal
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Code of the country (Chapter 18 of the US Code
of Laws) contains a wide variety of articles that
are described in a certain sequence: criminal
offences involving the use of aircraft or motor
vehicles; offences against animals, birds, fish and
plants; offences such as arson, physical assault
and violence; illegal actions in case of bankruptcy;
development or use of biological or chemical
weapons; bribery, corruption and conflicts of
interest; payment of child support; protection of
society from discrimination or denial of rights;
offences during civil disturbances; fraud that
affects the government system or its services [8].

As for the types of punishments, the following
are used: fines (an alternative or additional form
of punishment), imprisonment (in local or federal
prisons, depending on the term), probation
(provides for the suspension of the sentence in
places of deprivation of liberty with the conditions
of reporting to the probation officer and complying
certain rules of personal behaviour). Probation
also requires psychiatric treatment or attendance
at drug or alcohol abuse programs in certain
cases. Probation conditions must necessarily be
related to the rehabilitation of the offender for his
return to society. Another type of punishment is
intermediate sanctions. This type of punishment
caninclude house arrest with electronic monitoring,
and short-term “shock” imprisonment, community
service and restitution. Intermediate sanctions
may be imposed as the main punishment, as a
condition of probation, after deprivation of liberty
or as an additional punishment to the fine.

The most severe form of punishment is the
death penalty [6, p. 57]. In Ukraine, this type
of punishment is prohibited, but in the USA, in
some states, is still used for serious crimes.
The death penalty in the United States is an
extraordinary way of influencing crime and its
use is prescribed by law for the most dangerous
felonies with aggravating circumstances. Federal
legislation provides for up to 70 types of crimes
punishable by the death penalty [9, p. 66]. All of
this is written in Chapter 228 “Death Sentence”
of Chapter 18 “Crimes and Criminal Procedure”
of the US Code [8]. There are also circumstances
that aggravate and mitigate punishment and can
change the sentence and not apply the death
penalty. Some of the mitigating examples are
coercion, serious mental or emotional disorder;
consent of the victim and any other factors. If
we talk about aggravating circumstances when
imposing the death penalty, they are divided into
several groups: circumstances that aggravate the
punishment in the case of espionage or treason;
circumstances aggravating the punishment in case
of intentional murder; circumstances aggravating
the punishment in case of committing an offence
related to illegal drug trafficking [10, p. 93-96].
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In general, the death penalty is imposed for
serious murder or murder committed in the course
of another serious crime. Also, US legislation
does not exclude the possibility of this type of
punishment until the age of adulthood. Different
states have different ages, but in general it can
range from 10 to 19 [11, p. 409]. In addition,
there is no judicial precedent that prohibits the use
of the death penalty as punishment for a minor.
Federal legislation prohibits the use of this type of
punishment for the mentally ill. The death penalty
can also be applied to women. If a woman is
pregnant, the sentence will be executed only after
giving birth. Death penalty shall be carried out in
the territory of the state where it was imposed and
in the manner prescribed by the laws of that state.

The USA is a country where the death penalty
as a type of punishment for the most dangerous
crimes is legitimate. This is the result of a well-
developed legal model of the penal system, but
it is worth remembering that this model is far
from perfect and also has a large number of
shortcomings [12, p. 252].

Quite an interesting question about the fine as
a form of punishment in the USA. A strict tariff
system of fines is applied, i.e. the amount of the
fine depends on the severity of the criminal offence
and on the person who committed it. Currently,
there is almost no discrimination in the USA. The
court observes the principle of equality of citizens
before the law and applies the same punishment for
the same offence according to the law. But before
this was a controversial issue, discrimination had
a strong influence on the verdict. A fine can be
applied for the commission of a misdemeanour,
that is, a crime of minor gravity, as the main type
of punishment [13, p. 13-21]. In other types
of criminal offences, this type of punishment is
additional to the main one. It is important that the
fine imposed by the court is collected by the same
court. It should be noted that if the fine is not paid,
then it is a defeat for the American justice system,
because it will smear its system as a whole, so it
is closely monitored [14, p. 91-94].

In Ukraine, there is also such a punishment
as a fine. It can be both primary and additional.
A fine is a monetary penalty established by
law and corresponds to the cases and amounts
specified in the Special Part of the Criminal Code
[7, p. 360]. In turn, V.O. Popras establishes that
“a fine is a coercive measure used by the state
based on a court verdict against a certain person
who has committed a minor criminal offence,
which entails the collection of a certain amount
of monetary units from him”. The amount of
the fine is determined in the tax-free minimum
incomes of citizens and can vary from 30 to
50000 such minimums, but in certain cases the
amount can be much higher. One of the features
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of the fine in the Ukrainian jurisdiction is that
this type of punishment takes into account the
severity of the criminal offence and the property
status of the offender. If the offender cannot pay
the fine, the court may order community service,
correctional labour or imprisonment at the rate
of one hour of community service for one tax-
free minimum income, one month of correctional
labour for twenty such minimums or one day of
imprisonment for eight tax-free minimums [15,
p. 10-13].

Conclusion: From all of the above, it can
be concluded that a comparison of the criminal
legal systems (penalty systems) of Ukraine and
the USA revealed differences in the approaches
and applications of various types of punishments.
Although the goal of both systems is the same,
namely to ensure justice and maintain public
order, their methods, approaches to punishments
and choices of strategies are different.

If we talk about the Ukrainian system of
punishment, it should be noted that it focuses
its attention on compensation for the damage
caused, correction of the behaviour of the
offender and prevention of the repetition of the
criminal offence. The Ukrainian penal system has
a variety of punishments, such as community
service, correctional labour , restriction of
liberty, etc. taking into account the gravity of
the criminal offence and the circumstances of
the offender.

The US, particularly at the federal level,
has a wider range of penalties, such as fines,
imprisonment, probation and intermediate
sanctions. The US penal system emphasises
the maintenance of public order, the prevention
of criminal offences, and the rehabilitation of
criminals. Also, in some US states, the death
penalty still exists as a legalised method of
punishment for the most dangerous crimes.

Both systems have certain advantages and
disadvantages. Such a comparative analysis
provides an opportunity to analyse information
and find means that can improve the penal system
in any country. Ukraine, in turn, can develop
alternative methods of punishment and add
elements of rehabilitation and reintegration into
its approach. The United States should consider
ways to ensure justice and equity in punishment
and continue to evaluate the effectiveness and
ethical implications of the death penalty.
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