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EXEMPTION FROM LIABILITY UNDER ARTICLE 79
OF THE UNITED NATIONS CONVENTION ON CONTRACTS
FOR THE INTERNATIONAL SALE OF GOODS:
GENERAL CHARACTERISTICS AND CONDITIONS OF APPLICATION

Horobets I.M. Exemption from liability
under Article 79 of the United Nations
Convention on Contracts for the International
Sale of Goods: general characteristics and
conditions of application.

The article examines the issue of the exemption
from liability under Article 79 of the United Nations
Convention on Contracts for the International Sale
of Goods. This provision is crucial in international
trade, as it outlines conditions under which a
party may be exempted from liability for non-
performance due to «impediments beyond his
control». The study is particularly relevant in light
of the 2022 Russian invasion of Ukraine, which
disrupted many international contracts.

The article discusses the multifaceted nature
of «impediments» that may qualify for exemption,
including natural disasters, political upheavals,
and unforeseen legal restrictions. It emphasizes
that for an exemption to be valid, the impediment
must be beyond the party’s control, unforeseeable,
unavoidable, and directly causing the non-
performance.

Key judicial decisions are reviewed, including
the case of Scafom International BV v. Lorraine
Tubes S.A.S., where the court defined the notion
of «impediment» as changed circumstances
that have made a party’s performance a matter
of economic hardship or have increased the
burden of performance of the contract in a
disproportionate manner. Another case, the «Vine
Wax» case, highlights the importance of the causal
link between the impediment and the failure to
perform.

The article also addresses the challenges in
proving unforeseeability, often assessed using
the «reasonable person» standard. This standard
considers whether a «reasonable person» from a
point of view of the defaulting party could have
foreseen the initial or subsequent existence of an
impediment.

In conclusion, the article suggests that while
Article 79 provides a reliable framework for
exemption from liability for a party, its application
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requires careful consideration of contractual
obligations, trade practices, and the specific
circumstances surrounding the impediment. It
advocates for clearer guidelines and consistent

judicial interpretations to aid in the uniform
application of Article 79 across different legal
systems.
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unavoidability, causation.

Nopo6eub I.M. 3BinbHeHHSs BiA BignoBi-
AanbHOCTI 3a cTtaTtreto 79 KoHnBeHuii OOH npo
AOroBOpu MiXKHapoAHOI KyniBjAi-npoaaxXy To-
BapiB: 3arajsibHa XapaKTepucTuKa Ta YMOBM
3acTOoCyBaHHS.

Y cTaTTi pO3rNa4a€ETbCA NMUTAHHS 3BiNIbHEHHS Bij
BiAMOBiAanbHOCTI 3a ctaTtrteto 79 KoHBeHuii OOH
npo AOroBOpu MiXXKHAPOAHOI KyniBAi-npoAaxy To-
BapiB. Lle NnonoXeHHS € KAKYOBUM Y MiXKHAPOAHIN
TOPriBAi, OCKiNIbKM BM3HA4Ya€E YMOBU, 3@ AKUX CTO-
pOHa MoXe 6yTW 3BiflbHEHa BiA BiAMOBiIAANbHOCTI
3a HEeBMKOHaHHSA 3060B’sA3aHb 4Yepe3 «nepeLlKko-
AV no3a ii KoHTposieM». JocnigXeHHs € 0cobamBo
aKTyasbHUM Yy CBIiTNi POCIACbKOro BTOPrHEHHS B
YkpaiHy y 2022 poui, sike npu3Beno A0 HEBUKO-
HaHHA 6araTbOX MiXXHApPOAHUX AOrOBOPIB.

Y cTaTTi 06roBOpPIOETLCS Pi3HOMNAHOBUM Xa-
pakTep «nepewkoa», AKi MoXyTb 6yTn nigcraBoto
ONs 3BiNIbHEHHS Bi4 BiAMNOBIAANbHOCTI, BK/KOYaOUmn
CTUXIiMHI Nuxa, NONITUYHI NOTPSACIHHS Ta Henepea-
6auvyBaHi 3akoHOAaBYi 06MexeHHs. HaronowyeTb-
cs, Wo ansa Toro, abu 3BiNbHEHHS Big Bignosiganb-
HocTi 6yno npaBoOMipHMM, nepewkoga Mae 6yTu
nosa KOHTpOJsieM CTOpPOHM, HenepeabayvyBaHolo,
HeBiIABOPOTHOM i 6e3nocepeaHbO NMPU3BOAUTM A0
HEeBWKOHaHHSA 3060B'A3aHb.

Po3rnaHyTo KAOYOBI CYAOBI pilleHHS, 30KpeMa
cnpaBy «Scafom International BV npotu Lorraine
Tubes S.A.S.», pe cyn BM3HaAuMB MNOHATTS «nepe-
wKoAa» sk 3MiHy 06CTaBMH, WO CNPUYUHUAKW ANS
CTOPOHM EKOHOMIiYHi TpyaHouwi abo Henponopuin-
HO 36inbWwKNM TArap BMKOHaHHA gorosopy. IHWa
cnpasa, «Vine Wax», niaKpecnie BaX/IUBICTb
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NMPUYMHHO-HACNiIAKOBOr0 3B'A3KY MiX NepeLIKoaot
Ta HEBUKOHAHHSAM 3060B'A3aHb.

Y cTaTTi TakoX po3rnsaatTbcs npobiemn aose-
OEeHHS HenepeabayyBaHOCTI, AKa YacTO OUIHKETb-
Cs 3a AOMNOMOroK CTaHAapTy «pPO3yMHOI ocobu».
Ller ctaHpapT nepepbayae, um Morjia «po3yMHa
ocoba» 3 TOUKW 30pYy CTOPOHU, sika HE BMKOHAnNa
3060B’'A3aHHs, nepeabaynTy iCHYBaHHS nepeLKko-
AW Ha noyaTkoBOMY eTani abo B noAanbLlioMy.

HacamkiHeub, B CTaTTi 3a3Ha4yaETbCs, WO Xo4a
cTatTa 79 3abe3nedye HaAiiHy OCHOBY ANS 3BiNb-
HeHHS1 CTOPOHMW BiA4 BiANOBIAANbHOCTI, i 3acToCy-
BaHHS BMMara€ peTenbHOro aHanily AoroBipHUX
3060B’A3aHb, TOProBesIbHOI MPaKTUKN Ta KOHKPET-
HMX 06CTaBWH, MOB'A3aHMNX 3 NEPELIKOAO. Y CTaTTi
BUC/IOBJTIOETLCSA AYMKa Npo HeobXiaHICTb po3pobku
6inblW YiTKMX KepiBHMX MPUHLMNIB i MOCNigOBHO-
ro CyAoBOro T/lyMayeHHs, Wo CnpusaTuMe oAHaKo-
BOMY 3aCTOCYBaHHIO CTaTTi 79 y pi3HMX NpaBOBUX
cucTtemax.

KniouoBi cnoBa: 3BiIbHEHHS Big BignoBiganb-
HOCTi, mepelwkoaa, HEBUMKOHaHHSA, Henepenbauy-
BAHICTb, HEBIABOPOTHICTb, MPUYMHHO-HACNiIAKOBUI
3B'A30K.

Problem statement. In 2022, when the
full-scale invasion of Ukraine by Russia began,
many international contracts were suspended
/ terminated due to the fact that the parties
were unable to continue to perform the contract,
and therefore, in most cases, they referred to
the provisions of international legal acts, in
particular, to Article 79 of the United Nations
Convention on Contracts for the International
Sale of Goods (hereinafter - the «CISG»),
which provides for the exemption of a party from
responsibility in the event of an «impediment
beyond its control»; in this case - war. And
indeed, according to this and similar provisions,
the party that failed to perform its obligations
was exempted from paying damages in favor of
the other party. However, circumstances that
are an «impediment beyond one’s control» do
not always allow a party to be exempted from
liability as certain conditions for the application
of Article 79 must be met.

The purpose of the article. For the purpose
of exemption of a party from liability for failure
to perform contractual obligations under Article
79 of the CISG, it is important to reveal the
concept of exemption from liability in the context
of «impediment», as it provided by the CISG,
taking into account the current situation that has
developed in the sphere of purchase and sale in
Ukraine, and, in this regard, making proposals for
improving the understanding and interpretation
of the above categories, respectively up to the
present state of development of the system of
trade relations in the world.

EnneKTpoHHe HayKoBe BUAAHHS «AHaJliTUMHO-NOPIBHSAJIbHE NPaBO3HaBCTBO»

State of scientific development. A study of
the concept of «exemption from liability» under
Article 79 of the CISG and the conditions for its
application has been undertaken by scholars such
as T. Oral, L.A. DiMatteo, J. Miettinen, G.M. Bauer,
I. Schwenzer, P. Schlechtriem and others.

Main material. International trade plays a
crucial role in the modern globalized economy,
facilitating the exchange of goods and services
across borders. The CISG serves as a cornerstone
instrument governing the legal aspects of these
commercial relationships [1]. One of the critical
aspects of the CISG is its provisions concerning
the exemption from liability of the parties for non-
performance of obligations. Article 79 of the CISG,
in particular, outlines the conditions under which
a non-performing party may be exempted from
liability for damages if the failure to perform was
caused by an “impediment”.

Article 79 of the CISG consists of five parts,
which set out the specifics of the application of
such a concept as «exemption from liability»,
namely:

- The first part determines the requirements
that must be met to exempt from liabiltity;

- The second part provides for a list of
grounds for exemption of the non-performing
party due to the actions or non-actions of a third
party;

- The third and fourth paragraphs state
that the desired effect of a claim of impediment
is suspension, but not avoidance, by determining
the time during which this Article may apply;

- The fifth part of the Article states that the
exemption only protects the claiming party from
liability for damages, therefore, the non-claiming
party still retains the rights to avoid the contract
and to demand specific performance or substituted
performance.

In order to understand whether a contracting
party may invoke the application of Article 79 in
its contractual relations, it is essential to clarify
what the «exemption» is and the conditions under
which it may be applied.

The party may be exempted under Article 79 if
the failure to perform is due to (a) an impediment,
which is beyond control, (b) unforeseeable, and
(c) unavoidable in the sense that the party could
not reasonably be expected to avoid or overcome
the impediment or its consequences, and that the
impediment must be (d) the cause of the failure
to perform.

a) Impediment beyond control

The application of Article 79 depends on the
existence of an impediment. For the party to be
exempted from liability under Article 79, such an
impediment must be an objective circumstance,
that is, be outside the party’s control. In
determining whether or not such an impediment
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was beyond a party’s control, attention should
be paid to the distribution of obligations in the
contract, as well as international customary law
and trade practice established between the parties
[2, p. 646].

Thereisnodefinitionof“impediment”inthe CISG.
Following the case law, in Scafom International BV
v. Lorraine Tubes S.A.S. case the court indicated
that the “impediment” referred to in Article 79
(1) CISG may include changed circumstances
that have made a party’s performance a matter
of economic hardship, even if performance has
not been rendered literally impossible. The
Court asserted that, in order to qualify as an
“impediment”, the change of circumstances that
were not reasonably foreseeable at the time of
the conclusion of the contract and performing the
contract must increase the burden of performance
of the contract in a disproportionate manner [3,
p. 11].

In another decision the Court held that the
impediment must be “an unmanageable risk or a
totally exceptional event, such as force majeure,
economic impossibility or excessive onerousness”
[4, p. 6]. However, Article 79 does not refer to
force majeure, impossibility, frustration, hardship,
impracticability or other similar terms that come
from other legal systems.

Therefore, in view of the above, acts of God such
as earthquake, drought, flood, avalanche; political
and social events, such as wars, revolutions,
coups; legal impediments such as embargoes, bans
on imports and exports, restrictions on foreign
currency transactions and other impediments such
as theft of goods in transit or sabotage may fall
under the concept of «impediment».

b) Unforeseeability

The definition of the term “unforeseeability” in
Article 79 is formulated as an impediment that the
defaulting party “could not reasonably be expected
to have taken (...) into account at the time of the
conclusion of the contract.”

Remarkably, the words «foreseen»,
«foreseeable» or «foreseeability» do not appear
in the context of the «exemption from liability»;
however, many courts refer to the foreseeability of
an event in Article 79. Most potential impediments
to performance, such as bad weather or
transportation delays, as well as events such as
war, hostilities, embargoes, and terrorism, are
“increasingly “foreseeable” in modern commercial
environment” [5, p. 298].

Jenni Miettinen set an example that although
the fires fall under the category of unforeseeable
circumstances in the sense of Article 79 (1) CISG,
but, in fact, such fires are foreseeable because
the parties regularly take out insurance policies
against them [6, p. 10]. Therefore, such vague
foreseeability could not exclude a party from
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exemption and that’s why the requirement of
foreseeability is considered as one of the most
difficult requirements to prove under Article 79.

The foreseeability of the event at the time of
contract formation necessarily entails the use of
the «reasonable person» standard. According to
the “reasonable person” standard, the impediment
must be reasonably foreseeable and a “reasonable
person” from a point of view of the defaulting
party, in the actual circumstances at the time
of the conclusion of the contract and taking into
account trade practices, ought to have foreseen the
initial or subsequent existence of an impediment.
If the impediment was foreseeable at the time of
the contract conclusion and the defaulting party
made no reservations about it, then it should be
understood that such a party assumed the risk
that performance might be delayed or prevented
by the impediment [7, p. 6].

Moreover, foreseeability should relate not only
to the impediment itself but also to the time of its
occurrence. Following the leading case Tsakiroglou
& Co Ltd v Noblee Thorl GmbH on the issue of
foreseeability in the Suez Canal, the defaulting
party could only be exempted if it was reasonably
unforeseeable that the impediment should occur
during the term of the contract. The closure of the
canal was foreseeable in the more or less distant
future, but foreseeability must be assessed at the
time of the conclusion of the contract; therefore,
the court did not exempt the applicant from
liability [8].

c) Unavoidability

For the defaulting party to be exempted from
liability, such a party should be reasonably unable
to avoid or overcome the impediment or its
consequences.

Unavoidability is closely related with the
condition of the external character of the impeding
event, where the focus must be on the behaviour
of the defaulting party, while the basis of reference
is the same as for unforeseeability, namely the
«reasonable person» standard [7, p. 7].

The «reasonable person» standard plays a
key role in assessing whether the consequences
of the impediment could have been avoided or
overcome and is therefore applied to ascertain
whether the defaulting party did everything in its
power to avoid or overcome the consequences of
an impediment.

However, the “unavoidability” criterion, like the
previous criterion considered, is also vague and
often it is difficult to distinguish between what is
possible and what is impossible to overcome, as
arguably everything is a question of measure.

On Schwenzer’s opinion, if overcoming the
impediment or its consequences is both possible
and reasonable for the defaulting party, the
impediment, which the party could not take into
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account when concluding the contract, does not
exempt it from liability [9, p. 1069]. As a general
rule, the party can be expected to overcome
an impediment to perform the contract in the
agreed manner, even if this results in significantly
increased costs and even losses as a result of such
performance. Therefore, the defaulting party will
usually consider alternative options to perform the
obligation that will be the least burdensome and
cause the least damage [7, p. 8]

d) Causation of non-performance

The failure to perform must be “due to” an
impediment for a non-conforming party to qualify
an exemption under Article 79 (1). It is noted that
the last condition, “due to”, relates to the causal
element, supported by the following example: if
the goods were lost due to defective packaging
because of a natural disaster, the party remains
liable if the breach of contract is a simultaneous
cause of the non-performance [9, p. 1070].
In addition, the same shall apply if the non-
performance is the result of a combination of
several events, at least one of which could have
been foreseen or avoided by the defaulting party.

Thus, a party is exempted from liability under
Article 79 if an unforeseeable and insuperable
impediment is the sole reason of non-performance.

Following the established case law, in the “Vine
Wax" case, the causal element was emphasized
by the fact that the seller would have been liable
for the non-conforming goods, even if he was not
obliged to examine them before delivery [10].

In this case, the seller agreed to supply vine
wax to the buyer so he could protect the grafts of
grape vines from drying out and risk of infection.
The seller purchased the wax from its supplier,
who produced the wax partly from raw materials
provided by a Hungarian supplier that the seller
had not used in previous years. The seller sent
the wax from his supplier without opening the
package, the wax did not protect the vines as it
should have, and the buyer sued the seller.

The intermediate appellate court found the
seller liable for supplying goods that did not meet
industry standards. Stating that the seller could
claim exemption when delivering non-conforming
goods, the Regional Appeal Court of Zweibriicken
held the seller liable on the grounds that he had
failed to inspect the wax before sending it to the
buyer [10, p. 21].

The Federal Supreme Court of Germany confirmed
the seller’s liability on various grounds and held
that, unless the parties agreed otherwise (and in
this case they did not), the seller undertakes the
risk of acquiring conforming goods when he does not
manufacture them himself [11, p. 4]. This reasoning
suggests that the seller’s liability under the CISG
is one of guarantee, regardless of fault, hence the
irrelevance of the seller’s failure to inspect.

EnneKTpoHHe HayKoBe BUAAHHS «AHaJliTUMHO-NOPIBHSAJIbHE NPaBO3HaBCTBO»

Conclusions. The application of Article 79 of
the CISG provides a framework for exemption
from liability for a party due to non-performance
caused by an unforeseeable and unavoidable
impediment. This mechanism is crucial for
addressing situations where external factors,
such as war or natural disasters, prevent the
fulfillment of contractual obligations. Therefore,
for a party to be exempted under Article 79 of the
CISG, the impediment must be beyond its control,
unforeseeable, unavoidable, and with a direct
causal link to the non-performance. This ensures
a balanced approach, protecting parties from
unforeseen events while maintaining the integrity
of international trade agreements.
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