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MDKHAPOOHWUW Cy[ CMPABELNIMBOCTI AK CYQ 3 NPAB JNOANHM:
HAOMIPHUA ONTUMI3M YU OBI'PYHTOBAHE NPUNYLWEHHA?

Mapycsk O.B.,
dokmop ¢hinocoghii 8 2anysi «npasoy,

cmapuwul Haykosul crigpobimHUK CEKMOpPY MOPIBHAbHO20 Mpaso3Hascmaea
Haykoeo-docnidHozo iHcmumymy depxagHo20 bydisHuymsea

Mapycsk O.B. MixxkHapoaHuU# cyp cnpaBej-
JIMBOCTi AAIK cyA 3 mnpaB NIOAWHU: HAAMiIpHUIA
ONTUMI3M UM O6I'pyHTOBaHE NpUNyLWweHHAa?

CraTtTa npucBsAdeHa AocnigXeHHoo MixHapoa-
HOro cyay cnpaseanmsocTi (MixHapogHoro cyay
OOH) ¢k rinoTeTMyHOro cyay 3 npaB JIOAUHWN.
3anpornoHoBaHO ABa 3anMuTaHHA AN8 TeOpeTUYHOI
pednekcii, aki 06yMOBMAM METY LbOro AOCNIAXKEH-
HS: Mo-neplwe, 4Y”u MOXHa po3rnafaTtn AianbHICTb
Cyny yepes napagurmy npas JIIOAUHNK, i, NO-ApYTeE,
um MoxHa uern Cya BBaXkaTh MOBHOLIHHUM CyAOM 3
npas NanHW? Ons nowyky BiAnoBigen Ha Ui 3a-
NUTaHHS 6yN10 BUKOPUCTAHO MOHATTA «Cyg 3 npas
NIOAVHU» Yy LWWPOKOMY 3HAYEHHI SK iHCTUTyUiO-
Hani3oBaHOro CyAOBOro MexaHi3My, MNOK/IMKAHO-
ro BXWBATU HEOobXigHUX PUANYHMUX 3axoLiB Ans
dikcauii BiANOBIAHMX MOpyLeHb NpaB JOAUHKU, a
TaKOoX 3aXMUCTy Ta BiAHOBNEHHS TakKWX Mpas He3a-
NeXHO Bif TOro, XTO MoXxe 6yTn 3aiBHUKOM Yy TakKil
cnpaBi (aepxaBa 4m ocoba). [ocniaXeHHs AOBO-
OUTb, WO AianbHictb Cyay AINCHO AOUiNbHO poO3-
rnagaTv 4yepes napaguvrmy npas JIIOAMHM, Ha LWO
BKa3y€E caMa X topucnpyaeHuis Cyay, i wo noso-
OATb YNC/IEHHI aKkaaeMidHi AoCNiaXXeHHS Ha 3axoai.
lMpoTe, NnpoaHanizysasLlK BiANOBIAHI apryMeHTn Ta
KOHTpaprymeHTu, 6yno cCnpocToBaHO MpUNyLLEH-
Hsa, Wwo uen Cya MOXHa po3rnsgatu sk cy 3 npas
noanHu. Hessaxatoum Ha Te, wo y 6araTbOX KOH-
BeHUiAX 3 NpaB AAnHM ocobnumee Micue y po3B’s-
3aHHi cropie BigBeaeHo uboMmy Cyay, caMi X npasa
NOONHU HIKONMW HEe BUCTYyNasM CaMOCTiMHUM 06’ek-
TOM CNOpY Y UMX NMpOBagXeHHsAX, a 3aBxaun 6ynm
yacTuHow MixaepxasHoro crnopy. Kpim toro, Cya
HeoAHOpPa3oBO AeMOHCTpyBaB ¢dopMasibHe CTaB-
NeHHs Ao crnocobiB dikcauii nopylweHb KOHBEHLUIM
npo npasa NOAMHW, 4O MEeTOA0NOrii BCTAHOB/IEHHS
daKTiB Yy Takmx cnpaBax Ta KpuTepiiB Bigwkoay-
BaHHS NoOCTpaXxaasaum Big BiANOBIAHUX NMOpPYLUEHb,
WO He CApusaso 3axucTy npas AKOAWHM Yy Bigno-
BiAHMX cnpaBax. Y CTaTTi TaKOoX HarosioweHo Ha
BaX/IMBOCTI NOACLKOr0 dakTopy Yy (OpMyBaHHi
topucnpyaeHuii Cyay, i BUCIOBNEHO CnoAiBaHHSA
Ha SKiCHY eBoJitOLitO cTaBneHHsa Cyay Ao npas to-
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Marusiak O. International Court of Justice
as a Court of Human Rights: excessive
optimism or reasonable assumption?

The article addresses the study of the
International Court of Justice (ICJ) as a hypothetical
court of human rights. Two questions guide the
theoretical reflection and aim of this study: first,
can the activities of the Court be viewed through the
paradigm of human rights, and second, can the ICJ]
be considered a functional court of human rights?
To answer these questions, the broad concept of
a “court of human rights” is used, which refers to
an institutionalized judicial mechanism intended
to take necessary legal measures to record
relevant human rights violations and to protect
and restore such rights, regardless of who may be
the claimant in such a case (a state or a person).
The study demonstrates that it is appropriate
to consider the activities of the ICJ through the
paradigm of human rights, as evidenced by the
Court’s jurisprudence and numerous academic
studies in the West. However, after analyzing the
relevant arguments and counterarguments, the
assumption that the Court can be regarded as
a court of human rights is refuted. While many
human rights conventions assign a special role to
the ICJ in resolving disputes, human rights have
never been the sole object of dispute in these
proceedings; instead, they have always been part
of an interstate dispute. Furthermore, the Court
has repeatedly shown an ambiguous attitude
towards methods of recording violations of human
rights conventions, fact-finding methodology in
such cases, and criteria for compensating victims
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of such violations, which has not contributed to
the protection of human rights in relevant cases.
The article also emphasizes the importance of the
human factor in shaping the Court’s jurisprudence
and expresses hope for an evolution of quality
in the ICJ)'s treatment of human rights, should
a majority of judges adopt a human-centred
approach to international law.

Key words: International Court of Justice, ICJ,
World Court, Human Rights, International Law,
International Human Rights Law, International
Humanitarian Law.

MoctaHoBka npo6nemu. MixHapoaHun cya
cnpaBeanmeocTi (International Court of Justice/
ICJ) sak ronoBHun cypoBun opraH OpraHizauii
0O6’egHaHuX Hauih € cyaom sui generis B CUCTEMI
Mi)KHapOAHOIro NpaBoMnMopsaAKy. 3aCcHOBaHWN BiAMo-
BigHO Ao Ctatyty OOH [3], IC] Bupiwye topuanyHi
cnopu, nepepaHi Ha MOro po3rnsj AepxaBamu, a
TaK0X HaJa€ KOHCYNbTaTMBHI BUCHOBKW 3 MpaBo-
BMX MUTaHb, NepefaHuX MOMY YMNOBHOBaXeHWUMWn
opraHamu Ta yctaHoBamu cuctemm OOH. IC] Hagi-
JNIEHUI YHiBEpCasibHOK MPeaAMETHOK HPUCAMKLIID,
oaHak, BianosiaHo o ct. 34 (1) CratyTty ICJ [22],
TiNbKW AepXXaBu MOXYyTb 6yTW CTOpPOHaMum y TuUX
crnopax, gki posrngpatTtbca CyanoM. Lle cyTTeBoO
BigpisHse IC] Big 6yAb-AKNX IHCTUTYLUIN perioHanb-
HUX CUCTEM 3aXUCTY NMpas JIIOANHU, e 3as9BHUKAMU,
B OCHOBHOMY, € 0ocobu, AKi 3BepTaroTbCsa 3a 3axu-
CTOM CBOiX npae. HixTo He 6yae 3anepevyBaTy, WO
ICJ] 6yB 3agyMaHUii B NepLuy yepry Ans BUPIiLIEHHS
MiXAEepXaBHUX Cropis, B T.4. WOAO BCTAHOBJIEH-
HS OpMAMYHOro akTy HasBHOCTI 4M BiACYTHOCTI
nopyLlweHb MibxxHapoaHux 3060B’a3aHb aepxas. Oa-
Hak, B npoBagxeHHi ICJ yacto nepebyBatoTb cnpa-
BU, AKi TaK YK iHaKLWe CTOCYKTbCHA NUTAHb TNyMa-
YEHHS Ta 3aCTOCYBaHHS MiXXHapPOAHMX KOHBEHLN
y cepi npas noanHU. Po3rnsgatoum Taki cnpasu,
IC) pobuTb CBi BKNag y po3BUTOK MiXXHaApOAHOIro
npasa npae noanHu (International Human Rights
Law/IHRL). IC] 3ilWTOBXYETbCA 3 AOKTPUHOIO Npas
NIOAVHU HaBiTb y TUX BMNagKax, Konu BiH po3rns-
[A€E CNOPU YW HAJAE KOHCYNbTAaTUBHI BUCHOBKU 3
NUTaHb, SIKi HaMpsMy He CTOCYKTbCHA cdepu npas
NIOAVHU. 3 0S4y Ha ue BUHUKAE, K MiHIMYM, ABa
3anuTaHHA. lMo-nepwe, 4M MOXHa AisnbHicte IC]
po3rnsagatv 4vepes napagurmy npas aooAnHW? I,
no-apyre, 4um moxHa ICJ BBaxaTu CyaoM 3 npas
noanHn? Mowyk BiANOBIAEN Ha NOCTaBfeHi 3anu-
TaHHA | € METOI LbOro AOCNIAXEHHS.

CTaH HayKOBOi po3pobkun TeMu gocnigkeH-
HA. CTaHOM Ha CbOroAHi icHye 6araTto HayKoBMX
[ocnigxeHb Toro, sk topucnpyaeduia IC) snaneae
Ha dopMyBaHHA IHRL Ta iHWWX CyMiXHUX cdep
MiXkHapoAHOro npasa. Hanpuknaa, HaykoBa po6o-
Ta «The Development of Human Rights Law by the
Judges of the International Court of Justice» (Hart
Publishing, 2007) Wisa P.C. Begai (Shiv R.S. Bedi)

EnneKTpoHHe HayKoBe BUAAHHS «AHaJliTUMHO-NOPIBHSAJIbHE NPaBO3HaBCTBO»

npucesivyeHa gocnigxeHHsa aisanbHocTti ICI npu TBO-
pPEeHHi Ta 3acTOCyBaHHi MiXXHapoAHOro rnpasa 4e-
pe3 BUMIip npas N0ANHU, @ TAKOX Pi3HUM MO3uLIaM
cyanis ICJ 3 uboro nuTaHHs [2]. TeHuiaH 3i6epi
(Gentian Zyberi) y moHorpagii «The Humanitarian
Face of the International Court of Justice. Its
Contribution to Interpreting and Developing
International Human Rights and Humanitarian
Law Rules and Principles» (Intersentia, 2008) ne-
TanbHO nNpoaHanizyBaB B3aemogito IC] 3i chepoto
Mi>XHapoAHoro rymaditapHoro npasa Ta IHRL, a
TakoX BHecok Cyay y TNyMayeHHs Ta PO3BUTOK
HOpM Ta npuHumMniB y unx chepax [25]. KonekTtus-
Ha MoHorpadis «The Development of International
Law by the International Court of Justice» (Oxford
University Press, 2013) 3a pepakuieto KpicTtiaHa
Ox. Tamca (Christian J. Tams) Ta Oxenmca Cno-
aHa (James Sloan) xoua i cTocyeTbcs 6inbl 3a-
ralbHOTEOPETUYHUX MUTaHb, O4HAK cepej iHLWOoro
nigHIMae NUTaHHA AOTPMMAHHA NpasB OAWHM B
KOHTEKCTi BUpIilLEHHSA TepuTopianbHUX cnopiB [23,
c. 172-176], snnuBy gisanbHocTi Cyay Ha po3BU-
TOoK IHRL [23, c. 301-325], a TakoX HOpUANYHUX
npobnem, sIki CTOCYlOTbCS 3axXWUCTy MpaB HapoAis
Ta MeHWWH [23, c. 327-352]. IHwa HaykoBa npa-
us «A Farewell to Fragmentation. Reassertion and
Convergence in International Law» (Cambridge
University Press, 2015) 3a penakuieto Maaca AH-
neHeca (Mads Andenzes) Ta Enpika Briopre (Eirik
Bjorge), npucBsaveHa 3araneHiin npobnemi dpa-
rMeHTauii MiXxHapoAHOro npaBsa, He 06xoAUTb yBa-
roto npobnemun 3aCToCyBaHHSA Ta MiXKHapOAHOro ry-
MaHiTapHoro npasa Ta IHRL B aisnbHocTi IC] [1,
c. 87-145, 272-296]. Npo aianbHictb IC] B napa-
AOVUIrMi NpaB IOAMHM TakoX MUcanum Taki HayKoB-
ui sk bpyHo 3iMma (Bruno Simma), MapTin Wan-
HiH (Martin Scheinin), MaHdpen Hoeak (Manfred
Nowak), lOnia Ko3ma (Julia Kozma) Ta iHLi.
Buknap ocHOBHOro marepiany. lMepuw 3a Bce,
HeobXxigHO AaTu BM3HaA4YeHHs TOro, WO MaeTbCs Ha
yBa3si nig NOHATTAM «CyA 3 npaB AAWHW». Ons
uinen Uboro AOCAIAXKEHHS ue NoHATTS 6yae BXu-
BaTUCS Yy LUMPOKOMY 3HAYEeHHi sK iHCTUTyuioHani-
30BaHUN CyAOBUM MeXaHi3M, MOKJIMKAHUI BXMBa-
TV HeOobXigHUX pPUANYHUX 3axoAdiB ana dikcauil
BiAMOBIAHMX MOPYLWEHHS MpaB JAMHKU, @ TakKoxXx
3axMCTy Ta BiAHOB/IEHHS TaKMX MpaB He3asieXxHo
Big TOro, X170 MoXxe 6yTn 3assBHMKOM Yy Takil cripasi
(oepxaBa um 6besnocepeaHbo ocoba).
Jocnigxyrum cuctemy MidKHapoAHOro npaso-
nopsaaky y cdepi 3axucty npas NOAWHWU, BaXKo
He MOMITUTK, WO BOHA BiA3HAYAETLCHA CKNAAHICTIO
i pi3HOMaHITHiICTIO popManbHUX Ta HedOpManbHUX
BiJHOCWH, AKi ICHYIOTb MDK Pi3HUMU MDKHApPOAHW-
MW Ta HaAHaUiOHANbHUMWN IHCTUTYUISIMU, 30KpeMa,
cynamm, TpubyHanamu Ta apbitpaxamun. Cepepg Te-
OpPEeTUKIiB Ta NPaKTUKIB MiXXHApOAHOro npasa He ic-
HY€E KOHCEHCYCY LWoA0 KOoHUenTyanbHoro 6ayeHHs
TOro, fAKUM 4ynmHoM topucnpyaeHuia ICJ B3aemoaie
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3 OpUCMpPYAEHUIE iHWKUX CydiB Ta TpubyHanis i
vice versa. KonuwHi cyaai ICJ T'i6ep Tiiom (Gilbert
Guillaume) Ta gewo MeHwot Mipot CrtiBeH LlBe-
6enb (Stephen Schwebel) 6ynu npuxnnbHukamm ie-
papXxiyHux BigHocuMHaM Mix IC] Ta iHWKMMK cyaamu,
Bb6auatouu, wo ICJ 3HaxoaAnTbCSA Ha BEPLIUHI iepap-
xii Bcix cyaiB [10, c. 32]. Ak Aoka3 UbOro MOXHa
3ragatu Ton akT, Wwo iHWi cyam AincHo nocuna-
I0OTbCS Ha piWleHHsa Ta puandHi nosumuii ICJ, a Ta-
KOX nonepegHuka — MNMocTitHOro cyay MiXkHapoAHoO-
ro npasocyaas (Permanent Court of International
Justice). Hanpwuknaa, y HewoAaBHbOMY pillEHHI
Benukoi nanatu Big 25 yepBHa 2024 p. y Mixaep-
»aBHiln cnpasi Ukraine v. Russia (re Crimea) €B-
ponencbKnUi cya 3 npas JIIOANHUN HE MPOCTO LUUTYE
no3uuii ICJ y pi3HMX cnpaBax, 30KpeMa i y cnpasi
Application of the International Convention for the
Suppression of the Financing of Terrorism and of
the International Convention on the Elimination
of All Forms of Racial Discrimination (Ukraine v.
Russian Federation), a n gonoBHE no3uuito IC] y
KOHTEeKCTi 3adikCoBaHMX MOPYLIEHHS NpaB J04AN-
Hn B Kpumy [9, para. 191, 913, 914, 925, 1160,
1161, 1365].

AKLWO B3ATN TaKUM Niaxig 3a MeToA0N0rivyHy oc-
HOBY, TOAi MOXHa MO3UTUBHO CTBEpPAXYBaTu, LLO
6yab-aki opuanyHi nosuuii ICJ y cdepi 3acTocy-
BaHHA IHRL Ta iHWKWX cyMixXHUX chep MatoTb aBTo-
MaTUYHO BBaXaTUCS BM3HAYa/IbHUMKU A9 3aCTOCY-
BaHHSA MiXKHaApOAHOro rnpasa iHWWUMW IHCTUTYLISAMU,
a cam ICJ, posrnspatoum Taki cnpaBu, HakTUYHO
[i€ 9K cyn 3 npaB NlOAMHKU, GOPMYOYM BigNOBIAHI
MiXXHapoAHO-MpaBoOBi TPeHAM, Xo4a BiH i He Ji€ y
TOMY X MOAYCi, K, Hanpuknaa, cyan y perioHanb-
HUX CMCTeMax 3axXuUcCTy NpaB NOANHMN.

TakoX OAHWM 3 apryMeHTiB Ha KOPUCTb TOro,
wo ICJ TeopetmyHo Mir 6u BBaxaTucs CyAOM
3 npas NKOAWHWU € Te, WO, SIK MiHIMYM, Yy BOCbMU
MiDKHapOAHUX KOHBeHLUiaX y cdepi npas N0AUHU
MICTATBCA MOJIOXKEHHSA MPO BPErystoBaHHA Cropis
(compromissory clause) Mix aepxaBamu-y4yac-
HULUAMW LUMX KOHBEHLUIi 4yepe3 3BepHeHHSa Ao ICI:
ctatta IX KoHBeHUii rnpo 3anobiraHHs 3/104UHY
reHoymay Ta rnokapaHHs 3a Hboro (1948 p.) [7];
ctatta IX KoHBeHUii npo nosnitn4yHi npasBa XiHOK
(1953 p.) [6]; 3) cTatTa 22 MixXHapoAHOI KOHBEH-
yii npo nikBigayito BCix ¢popM pacoBoi ANCKPUMIHE-
yii (1965 p.) [12]; cTtatta XII MixHapoaHOi KOH-
BEHUIT rMpo MNpunuHeHHs Ta MNOoKapaHHs 3/104UHIB
anaprteigy (1973 p.) [14]; ctaTtta 29 KoHBeHUii
npo JikBigayito BCix ¢popm ANCKpUMIiHaUii Loa0 Xi-
HOK (1979 p.) [5]; ctaTtTa 30 KoHBeHLIi npoTn Ka-
TyBaHb Ta iHLINX XOPCTOKNX, HE/TIOACbKMNX abo Ta-
KUX, WO NMPUHUXXYIOTb FAHICTb, BUAIB MOBOAXEHHS
i nokapaHHs (1984 p.) [4]; ctaTtTa 92 MixHapogHoi
KOHBEHUII Mpo 3axXmCT NpaB yCiX TPYAALUMNX-MIrpaH-
TiB Ta 4Y/i1eHiB ixHix cimeri (1990 p.) [13]; cTtatTa 42
MixxHapo4HOI KOHBEHUIi Mpo 3axucT ycix ocib Big
HacuabHULbKNX 3HMKHeHb (2006 p.) [11].
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KoxHa pgepxaBa-ydyacHuua BignOBIAHOT KOH-
BEHLUii MaE MOXMBICTb 3BepHyTUCA ao ICJ, akuwo,
3BiCHO, He 6yf0 3acTepeXeHb LWoA0 HPUCAUKLIT
Cyay 3 60Ky noTeHUilHOI Aep>xaBu-Bignosifaya.
TakoX AOLUiNbHO 3rajaTu, WO CTaHOM Ha 1 nunHsA
2024 p. Ha po3rnaai IC) 3HaxoauTbes 6 nposa-
O)XeHb WoA0 BuLWEe3ragaHux KoHBeHUin [19], no-
NOBUHA SKUX CTOCYETbCSA KOHBeHUii rnpo 3amnobi-
raHHs 3/104UHYy reHoymnay T1a rnokKapaHHs 3a Hboro.

OpHak, aHanisyrouun npaktuky ICJ wopo tnyma-
YEHHS Ta 3aCTOCYBaHHS TaKMX KOHBEHLIN, MOXHa
BiApa3y HaBeCTW KOHTpapryMeHT: rnpasa JSIANHU Y
6yab-aKin 3i cnpaB HiKONW He BUCTYNatTb CaMOCTil-
HMM 06’€EKTOM Crnopy, a € sinwe YacTMHoo binbLl Wwm-
pLoro Mixzaep>aBHoro cnopy (4acto 3 NONITUYHUM
BiaTiHKOM). To6TO Yy Takux Bunagkax ICJ He po3rns-
[A€E NopyLeHHs npaBa JAMHU per se, a nuwe no-
pYLLEHHS Aep)aBaMu CBOiX 3060B’A3aHb BiANOBiAHO
[0 KOHBEHLUIN y cdhepi npaB noamHn. Came yepes ue
BpyHo 3iMMa BBaxae, Wwo dhakTuyHa aisnbHictb Cyay
3 po3rnsAy Takux Crnpas € AyXe Aanekoro Bif Toro,
wo6 IC] 3acnyroByBaB Ha 3BaHHS «CBIiTOBOro cyay
3 npaB nwanHu» [23, c. 320]. TeopeTMyHe HaaaH-
HS i3M4HMM ocobam 6e3mnocepeaHbOro AOCTyny A0
Cyny sik ctopoHaM 3pobuno 6 IC] 6inbll CXOXKUM Ha
KJIACUYHUI CyA 3 NpaB NIOANHN, OAHaK ue 6 HeEMUHY-
ye nopoansno 6 barato Nnpobnem Ha NpakTuli, Yyepes
L0 TakKa iaes 3By4YMTb A40BOJI yTOMniyHo [23, c. 320].
3BiCHO, € HAYKOBLi, ki BUCTynatoTb 3a pedopmy IC]
i HaBIiTb MIATPUMYIOTb CTBOPEHHS OKPEMOro MiXHa-
pPOAHOro/CBITOBOro CyAy 3 npas JIOAUHU, SKUIA Mir
6u rinoTeTMYHO po3rnsiaaT Taki crpaBu. 30KpeMa,
FeHuiaH 3i6epi po3gyMyBaB Haj AOUINBHICTIO CTBO-
pPEeHHs1 OKpeMOi nasnaTtu 3 npas JOAWMHWU Ta ryMaHi-
TapHUX NuTaHb y cknaai ICJ [24], a MapTiH LWaiHiH,
MaHdpen HoBak Ta lOnis Ko3ma HaBiTb po3pobunmu
npoekt CtaTyTy CBIiTOBOro cyay 3 npaB JOAMHN,
AKMA MaB 61 IOPUCANKLIIO WOAO pOo3rasay nopyLleHb
y cdepi npas naMHM 3a 21 MiKHAPOAHOK KOHBEH-
uiero 3 npae noanHu [20]. 3po3yMino, Wwo xoaHa 3
uUMX igen Ha npakTuui we He byna peanizoBaHa.

IHwWot npobnemoto, ika HEMUHyYe BUHUKAE nNig
yac noAdibHMx TeopeTuyHux pednekcin € HeoaHO-
3HayHe cTaBsieHHs camoro X IC) Ao nuTaHb npas Jio-
AavHu. o cborogHi IC] Tak i He po3pobuB YHidiko-
BaHOi MeToAos0rii BCTAaHOBNEHHSA (akTiB y cripaBax
Mpo MOpYLUEHHS AepXXaBaMn KOHBEHLUI y cdepi npas
JNIIOAMHU, @ TaKOX KpUTEPIiB BigWLKOAYBaHHSA TUM, XTO
nocTpaxzaas Bi TakuX nopylweHb. HasiTb, konn Cya
IOPUANYHO KOHCTATYE (haKT rpybumx nopyLleHb agepxa-
BOK-y4YacHuuUer cnopy 6yab-sikoi KOHBeHLUIi 3 npas
nwoavHn, ICJ He pigko 3yNUHSAETLCS Ha LbOMY Kpoui,
He A0BOASYM CrpaBy A0 JIOMYHOro 3aBEpPLUEHHS i He
BXXMBatuM XOAHUX CnocobiB 3aXUCTy MpaB NOCTpax-
panunx. Posrnspatoum noaibHi cnpasu, Cya gosoni
YacCTO TSXIE HE A0 FyMaHiCTM4YHOro, a Ao dopmManb-
HO-ZI0rMaTUYHOI0 BUMIPY HOpPUCMPYAEHLT, WO CYTTEBO
WKOANTb 6yAb-9KUM HaMaraHHs BigHAWTU ePeKTUBHI
MeXaHi3MW 3axUCTy Ta BiAHOBJIEHHSA MpaB MOCTpax-
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nanux, vyepes wo IC) yacto KpuTuKyoTb. Hanpuknag,
[LiaH Oeciepto (Diane Desierto), aHanisytwoumn pileH-
Ha ICJ Big 31 ciuHg 2024 poky y cnpaBi Application
of the International Convention for the Suppression
of the Financing of Terrorism and of the International
Convention on the Elimination of All Forms of Racial
Discrimination (Ukraine v. Russian Federation) [15],
AvBYETbCs, YoMy Cya He MOSICHMB, Ha SKMX nigcrta-
BaxX BiH AiMWOB A0 HPUAMYHOIO BMCHOBKY MpO BiA-
CYTHICTb HeobxigHOCTI abo AOUINBHOCTI MPU3HAYUTH
xo4a 6 sikicb 3acobu NpaBoBOro 3axmcty: «Ornywnan-
Be MoB4YaHHA Cyay wWoAo HagaHHa 6yAb-sKMX CyT-
TEBUX MOSICHEHb 4YM MPaBOBWMX apryMeHTiB CTOCOBHO
MOro pilweHb He MpUCYAXYyBaTu XOAHWUX penapauin
YKpaiHi — 32 BUHATKOM AeKapaTUBHOIMO pilleHHS Npo
NopyLUEHHS AOroBopy — € npobaeMaTuyHUM SK 3 Mo-
rnsay MiXkHapoAHOro npaea, Tak i 3 iHCTUTYUIHOT ne-
riTumHocTi Cyay ansa JorosipHux CTOpiH, SKi nogatoTb
Cnopu Ha niacTasi MiXXHapoAHUX AoroBopis (ocobnu-
BO TUX AOroOBOPpiB, SIKi CTOCYIOTbCA Mpasa auHu),
e HacefeHHs NOCTpaXaanoi AepXXaBu 3a3HaE WKoAN
abo 36uTkiB» [8].

HaykoBLi TaKoX KpPpUTUKYIOTb BUbipkoBe dikcy-
BaHHS NOPYLUEHb MiXXHAapOAHMUX KOHBEHLIM 3 NpaBa
noanHu 3 6oky IC). Hanpuknaa, IpuHa Mapuyk,
po3rnagaryu NMUTaHHSA AUCKPUMIHAUIT KPUMCbKUX
TaTap 4Yepes 3abopoHy Mepyxnicy! y Ui e cnpasi,
Hanwucana, wo ii «gewo ANBYE Te, Wo b6inblWicTb He
3Morna nobaunTu AMCKpUMiHaUii Nno3a NoniTUYHKU-
MU MoTMBaMu. 3abopoHa Meaxsicy € akToM paco-
BOi AMCKpUMiHaUii; ue, 6e3CyMHIBHO, NMpM3Beso A0
NOpPYLIEHHS NpaB KPpUMCbKMX TaTap» [21].

B topucnpyaeHuii IC] MoxHa 3HaWTm 6arato
NPUKAaAiB 3acToCyBaHHA NoAibHOro opmanbHOro
niaxoay A0 TNyMayeHHS MiXXHapOAHWUX KOHBEHLIN
y cdhepi npaB nNANHK, | 3HAYHO MEHLUEe BUNAAKIB,
konu Cya 3actocyBaB 6inbll ryMaHiCTUYHWUIA Mig-
XiA AO BUpilWWEHHS CnpaBu WASXoM Xoda 6 npucy-
O)XEeHHS KOMMeHcauii, sk BiH ue 3pobuB y cnpa-
Bax Ahmadou Sadio Diallo (Republic of Guinea v.
Democratic Republic of the Congo) [16], Certain
Activities Carried Out by Nicaragua in the Border
Area (Costa Rica v. Nicaragua) [18] i Armed
Activities on the Territory of the Congo (Democratic
Republic of the Congo v. Uganda) [17].

Llinkom 3po3ymino, wo niaxoam IC] cToCcOBHO
nMTaHb MNpaB JOAWMHU LINKOBUTO 3anexaTtb Bij
noacbkoro akTtopy, a came Big ckiagy CcyagdiB-
CbKOro KOpnycy, SIKUM po3rnsifa€ i BUPIWIYE KOH-
KpeTHy cnpaBy. AK i y 6yab-akomy cyai, B ICJ npu
BUPIiLLEeHHi crnpaBu 60ptoTbCs pi3Hi (i 4acTo — noB.-
HICTIO MPOTUEXHI Ta B3AEMOBUKITIOYHI) METOAOJIO-
riyHi nigxoan Ta OPUAUYHI NO3uMLii cyanis, a TOMy
MPOMIXHWN | PiHaNbHMN pe3ynbTaT NPOBaAXEHHS
3a/1eXNTb TaKOoX Bif4 TOro, YMKO NO3ULI0 YK niaxig

EnneKTpoHHe HayKoBe BUAAHHS «AHaJliTUMHO-NOPIBHSAJIbHE NPaBO3HaBCTBO»

nigTpumae 6inbwictb cyaais. He Baxko nepenba-
YNTW 3HAYHY eBosouito topucnpyaeHuii IC], akwo
cepej 1oro cypgis 6inbWwicTe cknagatuMyTb Npu-
XWIbHUKW JIIOANHOLEHTPUYHOIO, a He [AepXaBso-
LeHTpunyHoro niaxoay Ao IHRL. B TakoMy Bunagky
ICJ ogHO3HAYHO HAbNM3UTbBCSA A0 TOro, WO B LN
CTaTTi HAa3MBAETLCA CYAOM 3 Mpas JIIOAUHN.

BucHoBkMU. [poBeaeHe A0CNIAXEHHS [O03BOJISE
CTBEPAHO BiAMOBICTM Ha nNeplle 3anuTaHHs, NoCTaB-
JNleHe Ha noYaTKy CTaTTi: gisnbHicTtb IC] AiNCHO MOX-
Ha i HeobxigHO po3rnsgaTy yepes napagurMy npas
NOANHU. YuncneHHi HaykoBi pednekcii Ha Ul Temy,
a Takox cama topucrnpygeHuis Cyay CTOCOBHO Thny-
MaY€eHHS Ta 3aCTOCYBaHHSA MiXKHApPOAHUX KOHBEHLIN
y cdepi npas MOAWHU TibKWU NiATBEPAXYIOTb L0
Te3y. OgHak, WoAo NMUTaHHSA, YM MOXHa OA4HO3Hau-
Ho BBaxaTtu ICJ cyaoM 3 npas NOANHWN, BUHUKAKOTb
cknagHouwi. 3 ogHoro 60Ky, AKWO ApUAYyCTUTU, WO
ICJ 3HaxoanTbCAa Ha BepLMHI HedpopManbHOI iepapxXil
BCiX iHWKX cyaiB, To uen Cya, dopmMytoumn BignoBigHi
TpeHan y cdepi 3actocyBaHHA IHRL, MoxHa BBakatum
NEeBHOK MipOK0 BBaXaTu CyAO0M 3 Npas JIIANHN. 3 iH-
woro 60Ky, He3Baxkaun Ha Te, Wo y baraTtboX KOH-
BEHLIiAX 3 npas /0aMHU ocobnumBe Micue y po3B’sa-
3aHHi cnopis BiaBeaeHo ICJ, caMi X npaBa NHOAUHU
HiKONIM HEe BUCTYyNatTb CaMOCTIiMHMM 06’€KTOM crnopy
Yy UMX NPOBaAXEHHS, @ € N1Le YacTUHOW BinbLu Wwu-
pworo MixaepxasHoro cnopy. Kpim Toro, topucrnpy-
AeHuisa ICJ y chepi npasB NOANHN LEMOHCTPYE HEO-
AHO3HauHe cTaBnieHHs camoro Cyay A0 ¢ikCyBaHHSA
NnopyLleHb KOHBEHLIN Mpo npaBa AOAUHW, MeTOo-
Aonorii BCTaHOBNEHHA ¢dakTiB y Takux cnpasBax Ta
KpuTepiiB BigWKOAYBAHHA NOCTpaXaasanMm Bia Bigno-
BiAHMX NopylweHb. ®opManbHO-A0rMAaTUYHUIA Niaxia,
AKUI YacTto Bukopuctosye ICJ, He cnpusie 3axucTy
npae NocTpaxaanunx, a NpUCyaXeHHs xo4da 6 KoMm-
neHcauin sk 3axofiB Cy4OBOro 3axMCTy Yy NOAibHUX
cnpasax € WBKUALE BUHATKOM, HiX 3arajibHUM npa-
BW/IOM. 3 Orfis4y Ha ue, He3Baxkaloun Ha BUC/OBe-
He npunyweHHs, ICJ NoKM Wo He MOXHa po3rnaaaTtm
AK NOBHOLIHHMI cyA 3 npaB noanHn. OgHak, SKLWwo y
ManbyTHboMy cepep cyaais ICJ 6inbLwicTb cknagaTun-
MYTb MPUXUIIBHUKU JIIOANHOLEHTPUYHOIO NiAXo4y A0
IHRL, To Cya 0AHO3HA4YHO HabnmM3nTbCa A0 TOro, LUO
MO>XHa Ha3BaTu CyZOM 3 Npas JIIOANHN.

CMNCOK BUKOPUCTAHUX OXXEPEN:

1. Andenas, Mads, and Eirik Bjorge (editors).
A Farewell to Fragmentation: Reassertion
and Convergence in International Law.
Cambridge University Press, 2015.

2. Bedi, Shiv R.S. The Development of Human
Rights Law by the Judges of the Interna-
tional Court of Justice. Hart Publishing, Ox-
ford, Portland Oregon, 2007.

t ICJ pinwoB A0 BUMCHOBKY, WO YKpaiHa He Hadana NnepekoHJMBUX A0Ka3iB Toro, wo 3abopoHa Meaxnicy rpyHTyBanacs
Ha €THIYHOMY MOXOZXXEHHI MOro YJIEHIB, @ He Ha MOro NOMITUYHUX NO3ULIAX i AiSNBHOCTI, @ OTXXe aKT AUCKPUMIHaUIi y
3HaueHHi NyHkTy 1 cTtaTtTi 1 MiXkHapoAHOI KOHBEHLT Npo NikBigaLito BCix popM pacoBoi AnckpuMiHauii BiacyTHin [15,

para. 272].



PO341J1 XI. MDDXKHAPOA4HE NMPABO

12.

13.

14.

15.

Charter of the United Nations, 26 June 1945.
URL: https://www.un.org/ en/about-us/
un-charter (nata 3BepHeHHsA: 14.07.2024).
Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or
Punishment, New York, 10 December 1984.
United Nations, Treaty Series, vol. 1465, p. 85.
Convention on the Elimination of All Forms
of Discrimination against Women, New
York, 18 December 1979, United Nations,
Treaty Series, vol. 1249, p. 13.
Convention on the Political Rights of
Women, New York, 31 March 1953. United
Nations, Treaty Series, vol. 193, p. 135.
Convention on the Prevention and
Punishment of the Crime of Genocide, 9
December 1948, United Nations, Treaty
Series, vol. 78, p. 277.

Desietro, Diane. Human Rights Reparations
and Fact-Finding Quandaries in the 2024 1CJ]
Judgments in Ukraine v. Russian Federation.
EJIL:Talk! Blog of the European Journal of
International Law, 11 March 2024. URL:
https://www.ejiltalk.org/human-rights-
reparations-and-fact-finding-quandaries-in-
the-2024-icj-judgments-in-ukraine-v-russian-
federation/ (naTta 3BepHeHHs: 14.07.2024).
European Court of Human Rights. Ukraine v.
Russia (re Crimea), Judgment of 25.06.2024
[GC]. URL: https://hudoc.echr.coe.int/eng#
{%22itemid%22:[%22001-234982%22]}
(pnaTa 3BepHeHHSA: 14.07.2024).

Herik, Larissa van den and Carsten
Stahn (editors). The Diversification and
Fragmentation of International Criminal
Law. Martinus Nijhoff, 2012.

. International Convention for the Protection

of All Persons from Enforced Disappearance,
New York, 20 December 2006. United
Nations, Treaty Series, vol. 2716, p. 3.
International Convention on the Elimination
of All Forms of Racial Discrimination, New
York, 21 December 1965, United Nations,
Treaty Series, vol. 660, p. 195.
International Convention on the Protection
of the Rights of All Migrant Workers and
Members of their Families, New York,
18 December 1990. United Nations, Treaty
Series, vol. 2220, p. 3.

International Convention on the Suppres-
sion and Punishment of the Crime of Apart-
heid, 30 November 1973, United Nations,
Treaty Series, vol. 1015, p. 243.
International Court of Justice, Application
of the International Convention for
the Suppression of the Financing of
Terrorism and of the International
Convention on the Elimination of All
Forms of Racial Discrimination (Ukraine

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

715

v. Russian Federation), Judgment on
Merits of 31 January 2024. URL: https://
www.icj-cij.org/sites/default/files/case-
related/166/166-20240131-jud-01-00-en.
pdf (nata 3BepHeHHs: 14.07.2024).
International Court of Justice. Ahmadou
Sadio Diallo (Republic of Guinea v. Demo-
cratic Republic of the Congo), Compensa-
tion, Judgment, I.C.J. Reports 2012, p. 324
International Court of Justice. Armed Activ-
ities on the Territory of the Congo (Dem-
ocratic Republic of the Congo v. Uganda),
Reparations, Judgment, I.C.J. Reports
2022, p. 13.

International Court of Justice. Certain Ac-
tivities Carried Out by Nicaragua in the
Border Area (Costa Rica v. Nicaragua),
Compensation, Judgment, I.C.J. Reports
2018, p. 15.

International Court of Justice. Pending
cases. URL: https://www.icj-cij.org/pend-
ing-cases (pata 3BepHeHHs: 01.07.2024).
Kozma, Julia, Nowak Manfred and Martin
Scheinin. A World Court of Human Rights :
Consolidated statute and commentary. Vienna/
Graz, Neuer Wissenschaftlicher Verlag, 2010,
Recht, Studienreihe des Ludwig Boltzmann
Instituts fur Menschenrechte, Bd. 22.
Marchuk, Iryna. Unfulfilled Promises of the
ICJ Litigation for Ukraine: Analysis of the
ICJ Judgment in Ukraine v Russia (CERD
and ICSFT). EJIL:Talk! Blog of the European
Journal of International Law, 22 February
2024. URL: https://www.ejiltalk.org/
unfulfilled-promises-of-the-icj-litigation-
for-ukraine-analysis-of-the-icj-judgment-
in-ukraine-v-russia-cerd-and-icsft/ (maTa
3BepHeHHs: 14.07.2024).

Statute of the International Court of Justice,
26 June 1945. URL: https://www.icj-cij.
org/statute (naTta 3BepHeHHsA: 14.07.2024).
Tams, Christian J., and James Sloan (ed-
itors). The Development of International
Law by the International Court of Justice.
Oxford University Press, 2013.

Zyberi, Gentian. Taking Rights Seriously:
Time for Establishing a Human Rights
and Humanitarian Issues Chamber
at the International Court of Justice?
University of Prishtina Journal of Human
Rights and Policy, 2009, vol. 2, No. 1,
pp. 103-126.

Zyberi, Gentian. The Humanitarian Face of
the International Court ofJustice: Its Con-
tribution to Interpreting and Developing
International Human Rights and Human-
itarian Law Rules and Principles. Utrecht
School of Human Rights Research Series,
Volume 26, Intersentia, 2008.



