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THE ESSENCE OF THE EX AEQUO ET BONO METHOD AND THE RULES
OF ITS APPLICATION FOR THE RESOLUTION
OF INTERNATIONAL DISPUTES

Ahmadov E.M. The Essence of the Ex aequo
et bono Method and the Rules of its Application
for the Resolution of International Disputes.

One of the most important functions of law is
the resolution of disputes. However, legal means
of dispute resolution, such as judicial settlement
and arbitration, are often not chosen by the
parties involved in international disputes. This can
be explained by several reasons. In legal doctrine,
it is a common view that parties avoid legal
means due to the binding nature of the decisions
rendered, yet this is far from the only reason why
parties refuse these methods. In particular, one
of the main reasons they avoid legal means is the
uncertainty regarding whether the decision based
on law will be equitable. There are many grounds
for this, as legal norms contained in international
legal documents, adopted several decades
ago, may not correspond to modern realities.
Therefore, the application of such norms can quite
reasonably raise concerns among the parties about
the potential for an inequitable decision based on
them.

In such cases, the method of ex aequo et bono
may prove to be a practical tool for excluding the
possibility of an inequitable decision based on
legal norms. Contrary to popular misconception,
the use of the ex aequo et bono method does
not imply a complete rejection of legal norms.
When applying this method, basic legal norms
are often used to provide a legal foundation for
decisions and to enhance their overall objectivity.
However, in the application of the method ex
aequo et bono, those legal norms that may lead
to an inequitable decision are not applied. In this
case, an equitable decision is often determined
based on an analysis of the goals and principles
of legal documents regulating the relevant issues,
including an analysis of the document containing
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the legal norm whose application could have led
to an inequitable decision. Thus, the ex aequo et
bono method is a rather flexible peaceful means,
combining valuable features of both equity and
law.

There is a deficit of information regarding
the ex aequo et bono method in international
legal documents. In particular, the lack of a clear
definition, conditions, and rules for applying the
ex aequo et bono method presents a significant
obstacle to its extensive use in international
practice. Therefore, appropriate lawmaking work
should be undertaken in this area to fill legal gaps.

The goal of the scientific article is to study the
legal aspects of the ex aequo et bono method and
identify the main problems negatively affecting
the practice of its application. The results of the
research showed the high practical value of the
ex aequo et bono method in dispute resolution,
especially in modern conditions when the use of
flexible means is becoming increasingly relevant.
The article aimed to condense, specify and expand
legal knowledge about the ex aequo et bono
method and may present significant scientific value
for lawyers interested in judicial and arbitration
practices; legal scholars; practicing judges and
arbitrators; parties with unresolved disputes; as
well as philosophers researching the relationship
between equity and law.

Key words: international courts, method,
equity, ex aequo et bono, amiable compositeur,
justice, arbitrators and judges, dispute resolution,
procedural law, substantive law, arbitral award.

AxMmepoB E.M. CyTHicTb MeTOAYy ex aequo et
bono i npaBuaa oro 3acrocyBaHHA ANA BUpi-
LWEeHHA MidKHapoAHMUX cnopis..

OpaHietlo 3 HalBaXxMBiWMX DYHKLUIN NpaBa € BU-
pileHHs cnopie. OaHaK 4YacTo NpaBoBi 3acobu BU-
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pilLeHHS CropiB, TaKi SSK CyAOBWN po3rnsa Ta ap-
6iTpax, He obupatoTbCsi CTOPOHaAMM MiXHapOAHUX
criopiB. NMOACHIOETLCA Ue AeKiSlbKkoMa NpUYnNHaMMU.
Y l0OpnAaAnYHIN OOKTPUHI NoWMpeHa ToYkKa 30py, WO
CTOPOHM He BMOMpalTb NpaBoBi 3acobu y 3B'A3-
Ky 3 060B’A3KOBICTI0O A4Na AOTPUMaHHS BUHECEHO-
ro pilleHHsa, NpoTe ue JaNeko He €auMHa Mnpuymn-
Ha, 4yepe3 AKy CTOPOHW BIAMOBASAKTLCHA Big UMX
KOLWTiB. 30KpeMa, OAHIE 3 OCHOBHUX MPUYUH, MO
SIKii BOHM BiAMOBNSOTbLCSA Big npaBoBuMX 3acobis,
€ HEBMEBHEHICTb B TOMY, WO BUHECEHE Ha OCHOBI
npasa piweHHa 6yae cnpaseanvMeuMm. Ons UbOro
€ Yymmano niagcrtas, TOMYy WO MNpaBOBi HOPMU, LWO
MICTATBCSA B MDKHapOAHO-MpaBOBUX [AOKYMEHTaXx,
NPUMHATUX KiNbKa OECATKIB POKiB TOMY, MOXYTb
He BignoBigaTn Ccy4YacHUM peanisgMm. ToMy 3acTocy-
BaHHSA NOAIGHNUX HOPM BeNbMUM 06'PYHTOBAHO MOXe
BUKIMKATM NO60OIOBaHHSA CTOPiH NMPO BMHECEHHS Ha
X OCHOBi MOTEHLINHO HeCcrnpaBeaIMBOro pilleHHS.

Y Takux Bunagkax metoj ex aequo et bono moxe
BUSABUTUCSA AOCUTb MPaKTUYHUM iIHCTPYMEHTOM AS1d
BUKJTIOYEHHSA MOXJIMBOCTI BUHECEHHS Hecnpasej-
JINBOr0O pilleHHSA Ha OCHOBIi MpaBOBMX HOpPM. Bcy-
nepey MNOLWMPEHI MOMUMLI, 3aCTOCYBaHHSA MeToay
ex aequo et bono 30BCiM He 03Haya€ MoBHY BiAMO-
BY Big npaBoBUX HOpM. [lpu 3acToCyBaHHI AaHO-
ro MeToAy 4acTo 3acTOCOBYHTbCSA 6a30Bi MpaBoOBi
HOpMK ANnsa 3abe3neyeHHs OPUAMYHOI OCHOBW pi-
WeHb i NigBULEHHS 3arasbHOi 06'€EKTUBHOCTI BuU-
HeceHux piweHb. O4HaK Npu 3aCTOCyBaHHI MeToAY
ex aequo et bono He 3acTtocoByloTbCs Ti NMpaBOBi
HOPMU, SIKi MOXYTb MPU3BECTM A0 HecrnpasBeasn-
BOro piweHHsa. MNpu ubOMy cnpaBensiBe pilleHHS
HEepiAKO BM3HAYaETbCS Ha OCHOBI aHanisy uinen i
NMPUHUMIMIB IOPUANYHUX AOKYMEHTIB, SAKi perynto-
I0Tb BiAMOBIAHI MUTaHHA, B TOMY YUC/i Ha OCHOBI
aHanisy TOoro AOKyMeHTa, KWK MICTUTb NpaBoBY
HOpPMY, 3aCTOCyBaHHsA sKoro mMorno 6 npusBecTtu
[0 HecnpaBeasmMBoOro pilleHHa. TakuM YMHOM, Me-
TO4 ex aequo et bono € fOCUTb THYYKMM MUPHUM
3acobomM, Wwo noegHye B cobi LiHHI 0CO6MMBOCTI AK
crnpaseannBOCTI, Tak i npasa.

Y MiXHapoAHO-NPaBOBMX AOKYMEHTax Crnocre-
piraetbcsa pediunt iHdpopmauii woao MeToAy ex
aequo et bono. 3okpema, BiACYTHICTb YiTKOro no-
HATTS, YMOB i MpaBwW/ 3acTOCyBaHHA MeToAy ex
aequo et bono € 3Ha4YHOK MNepeLwKoAo A NOro
iHTEHCMBHOIO 3aCTOCYBaHHSA B MiDXXHapoOAHIN npak-
Tuyi. TOMy B LbOMY HanpsMKy MNOBMHHA 34iNCHIO-
BaTUCA BiAMoBiAHa HOpMoTBOp4Ya poboTa Ans 3a-
NOBHEHHSA NPABOBUX MPOrasiunH.

MeTol0 HayKoBOi CTaTTi € BMBUYEHHS MpaBOBUX
acnekTiB 3acToCyBaHHA MeToAy ex aequo et bono
Ta BUSBNEHHA OCHOBHWX NpobneMm, siKi HeraTUBHO
BMNAMBAOTb Ha MNpPaKTUKY 3acCTOCYBaHHA [AaHOro
mMeToAy. Pe3ynbTtaTv AOCAIAXEHHSA NOKa3anin BUCO-
Ky NpaKTU4YHY UiHHICTb MeToAy ex aequo et bono y
BUPILLEHHI cnopiB, 0cO6MBO B Cy4YaCHMX yMOBaX,
KONIM 3aCTOCYBaHHSA rHy4Ykmnx 3acobiB HabyBae Bce
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6inbwoi akTyanbHocTi. CtatTa 6yna cnpsmMoBaHa
Ha KOHAEHCauil, KOHKPeTU3aLuilo Ta po3LWNPEHHS
IOPUANYHUX 3HaHb NMPO MeToa ex aequo et bono, i
MOXe NpeACTaBAsATU 3HAYHY HAaYKOBY LIiHHICTb ANA
IOPUCTIB, SKi UiKaBNATbCA CyAoBOK Ta apbiTpax-
HOI MPaKTUKOK; BUYEHMX-MPaBO3HaBUIB; MpaKTu-
Kytouux cypais i apbiTpiB; CTOpiH, WO MaloTb He-
BpEerynboBaHi cyrnepeyku; a Takox ansa ginocodis,
AKi - A4OCAIAXYOTb MUTAHHA MPO CNiBBIAHOLWEHHS
CnpaseanvBoCTi i NpaBa.

KnwouoBi cnoBa: MiXHapoaHi cyau, MeTtog,
cnpaBeanuBicTb, ex aequo et bono, amiable
compositeur, npasocyaas, apb6itpu i cyaqi, Bpery-
NI0OBAHHSA cnopy, NpouecyanbHe NpaBo, MaTepianb-
He npaBo, apbiTpa)kHe pilleHHs.

Problem statement. The close relationship
between law and equity has been observed
since ancient times. Law, as it was believed,
is the expression of equity in the form of legal
norms. However, contradictions and discrepancies
between law and equity have often arisen, and
these can still be observed today. This is due to the
fact that the application of law can sometimes lead
to an inequitable decision, while making a decision
based on equity may be unlawful. Therefore,
finding a balance between law and equity has
always been one of the most important tasks of
the academic community, especially among legal
scholars.

The need to establish a balance between
law and equity becomes particularly acute in
legal practice when resolving disputes. One of
the methods that allows establishing a balance
between law and equity in dispute resolution is
the method of ex aequo et bono (translated from
Latin as “according to equity and good faith”). The
possibility of applying the ex aequo et bono method
is provided for in the foundational documents
of most international courts and arbitration
bodies. However, unfortunately, the procedure
for resolving disputes using this method is not
regulated in any of these documents.

In legal doctrine, there are relatively few
academic works and studies dedicated to the
study of the ex aequo et bono method. This is
partly explained by the fact that decisions made
using the ex aequo et bono method constitute
a small portion of all decisions in judicial and
arbitration practice. At the same time, it should be
emphasized that this statistic is primarily due not
to the inefficiency of the ex aequo et bono method
but to reasons unrelated to the advantages or
disadvantages of this method. Therefore, studying
the ex aequo et bono method and identifying the
reasons that negatively affect the revelation of its
potential, with the aim of subsequently eliminating
them, represent significant value in the theoretical
and practical development of jurisprudence.
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The purpose of the scientific article is to
study the legal basis for the application of the ex
aequo et bono method and to identify legal and
other issues that hinder the effective use of this
method in international practice.

The degree of elaboration of the problem.
In legal doctrine, there is a significant body of
scholarly work that studies and analyzes various
complex aspects of the application of the ex
aequo et bono method. It should be noted that
this method is applied both to the resolution of
interstate disputes and to disputes governed by
private international law. However, the majority of
scholarly works focus on the application of the ex
aequo et bono method to the latter category of
disputes. Despite this, legal knowledge about the
ex aequo et bono method is generally universal
in nature and can also be applied to public
international law disputes. In this scholarly article,
an attempt was made to unify legal knowledge
about the ex aequo et bono method with the aim
of facilitating the direct application of theoretical
and practical knowledge of this method to public
international law disputes as well. Therefore, this
scholarly work can be considered one of the few
that provides unified doctrinal knowledge on the
ex aequo et bono method.

Main material. Ukrainian legal scholar Svitlana
Zadorozhna highlights the fundamental role of
equity in international law, emphasizing that
equity serves as a bridge between the positive and
the natural in international law. Moreover, equity
is the central idea of all branches of jurisprudence,
including international law.

Svitlana Zadorozhna adds that equity is the
measure of the necessary balance in the “eternal
struggle” between the positive and the natural in
international law. The connection between law and
equity can be traced in legal cultures of various
regions, but the closest relationship between them
has been observed primarily in the European legal
culture, which for a long time was predominantly
based on Roman law. In turn, Roman law was
known for its ideas emphasizing the important
role of equity in law. An example of this is the
old Roman maxim "“maxime in iure aequitas
spectanda est,” which can be translated as “the
most important thing in law is to consider equity”
[1, pp. 14-15].

Colombian  professor and specialist in
international arbitration J.P. Cardenas Mejia
notes that when developing each legal norm,

consideration is given to specific cases in which it
will be applied. Therefore, applying a legal norm
to other cases, different from those for which the
norm was designed, often involves significant
difficulties. In such cases, it is reasonable, based
on equity, to determine how the authors of the
key legal documents in this field would have acted
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if they had foreseen the particular case. In this
regard, equity can be identified with justice, as
it serves as a means of adapting universal legal
norms to various specific cases to avoid an
inequitable decision, which is the ultimate goal of
justice. Overall, the authors of legal norms aim to
elicit a specific effect that aligns with the interests
of justice when they develop these norms.
However, if the application of a legal norm may
lead to an effect that contradicts the purposes of
its creation, then, naturally, applying such a norm
would be inappropriate [2, p. 370].

Peruvian legal scholar Professor Fernando
de Trazegnies Granda emphasizes that when
discussing the differences between arbitration by
law and arbitration by equity, one must exercise
extreme caution. This is due to the complexity and
multifaceted nature of the concept of equity. Of
course, the main difference between arbitration by
equity and arbitration by law lies in the fact that
in the former, the principal method guiding the
arbitrator is equity. This might lead to the notion of
law and equity as two opposing and incompatible
methods, which, of course, would be a serious
mistake. In this context, it is appropriate to cite
the ancient Roman law phrase “Jus est ars boni
et aequi” - law is the art of goodness and equity.
However, equating law with equity entirely is also
incorrect, as this would risk arbitration ex aequo
et bono losing its identity as a distinct method of
dispute resolution.

Continuing the discussion on the relationship
between law and equity, it should also be
emphasized that the connection between law
and equity can be understood more deeply by
examining their relationship to justice. On the
one hand, equity is a form of realizing justice; on
the other hand, justice is the ultimate goal of law.
Justice is usually carried out through law, but if
the application of law could lead to an inequitable
result, which, of course, does not align with the
aims of justice, then the method of equity must
be applied to achieve justice. Therefore, it can
be asserted that law reflects formal equity, which
exists in a static form, whereas equity in its pure
form is a dynamic concept with a high potential
for flexible and prompt responses to complex
situations.

It should also be added that the advantages
of the ex aequo et bono method should not
serve as a basis for unjustified claims about the
existence of an absolute, eternal, and perfect law,
which can be determined solely through equity.
This is dangerous and could lead to the complete
denial of legal norms and legal nihilism. Moreover,
the claim of the existence of absolute law with
an indeterminate interpretation and content
hardly appears adequate, because there are no
universal, eternal, and absolute values, including
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law, in nature. There are only the most possible
and comparatively more objective values, but not
absolute ones [3, p. 117].

As noted by Colombian professor J.P. Cardenas
Mejia, although decision-making based on equity
is encouraged in legal doctrine, a necessary
condition for applying this method in rendering a
decision is the inclusion of an express intent by
the parties to resolve the dispute through this
method in the arbitration agreement. Otherwise,
it is assumed that the parties have submitted their
dispute to be resolved based on legal norms [2,
pp. 353-354].

The possibility of rendering a decision based on
the method of ex aequo et bono is provided for in
the foundational documents of many international
courts and arbitral bodies. A common feature of
the provisions regarding the possibility of applying
the ex aequo et bono method, as contained in all
these documents, is the explicit indication that
this method may only be applied when there is
an agreement between the parties to the dispute.
The following documents on judicial and arbitral
settlement of international public law disputes can
be cited as examples:

- Statute of the International Court of Justice
of June 26, 1945 (Para. 2, Art. 38) [4];

- Arbitration Rules of the Permanent Court
of Arbitration of December 17, 2012 (Para. 2,
Art. 35) [5];

- Convention on Conciliation and Arbitration
within the OSCE of December 15, 1992 (Art. 30)
[6l;

- Protocol on the Statute of the African Court of
Justice and Human Rights of July 1, 2008 (Para. 2,
Art. 31) [7].

Ecuadorian lawyers M.E. Flores Suasnavas
and E.D. Orozco Herrera note that the ex aequo
et bono method is especially advantageous in
disputes arising from long-term relationships
governed by agreements. This is because, over
time, the relationships between the parties may
extend beyond the original terms established in
the agreement [8, p. 111].

In our view, it would be appropriate to also
point out cases where new relations do not exceed
the boundaries established by the provisions of
the treaty, yet due to the more profound nature
of these relations, a situation arises where the
necessary specific treaty norms are lacking, which
could be used as guidance for resolving emerging
disputes. The method of ex aequo et bono is well-
suited for solving this problem as well, allowing for
an equitable decision based on the analysis of the
main objectives of the treaty and the essence of
some of its provisions. This eliminates the deficiency
of legal norms associated with their formalism.

Czech professor of international law Alexander
J. Bélohlavek also confirms that the method of ex
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aequo et bono can be of particular value in resolving
disputes between parties engaged in continuous
and long-term relations. In cases where the parties
are highly likely to engage in intensive mutual
cooperation, the method of ex aequo et bono can
become an indispensable means for settling future
disputes due to the parties’ strong interest in the
prompt resolution of disputes, taking into account
all specific circumstances rather than relying
solely on a normative evaluation based purely on
legal norms.

Finally, the method of ex aequo et bono may
serve as the only possible means for rendering a
decision on certain issues that are not regulated
by legal norms.

These issues are also known as praeter legem,
meaning outside the scope of the law, on which
the law is silent. In such cases, the ex aequo et
bono method allows for a decision to be made
on all contentious issues in the case under
consideration, including those for which there are
no necessary legal norms, as this method flexibly
fills the gaps in the law. This is particularly relevant
in international law due to significant legal gaps in
various areas [9, pp. 38-39].

Peruvian legal scholar Professor Fernando de
Trazegnies Granda identifies several instances in
which the parties may choose arbitration based on
equity: a) in strong friendly relations between the
parties, based on good faith, thereis less preference
for resolving the dispute based on law due to
distrust of formalism and literal interpretation
of legal norms; b) when the disputed issues go
beyond the scope of law, that is, when there are
no necessary legal norms to resolve these issues;
c) when the dispute involves too many complex
technical issues, the resolution of which based
on legal norms hardly seems feasible, i.e., when
there are necessary legal norms, but due to the
extreme complexity of the dispute, applying the
law is not a pragmatic approach [3, p. 116].

As noted by Ecuadorian lawyer A.M. Larrea, the
frequent preference for arbitration based on law
over arbitration ex aequo et bono often stems from
the parties’ lack of awareness regarding equity
or their mistaken belief that equity is a criterion
incompatible with law. The inability to predict
the outcome of arbitration ex aequo et bono may
also lead parties to reject this form of arbitration.
A.M. Larrea further adds that the concept of equity
is undoubtedly difficult to grasp, and relying solely
on legal knowledge does not allow one to fully
understand this concept [10, p. 23].

Serbian jurist Marko Jovanovi¢ notes that
while the ability of arbitrators and judges to make
equitable decisions based on their subjective
judgments contributes to the flexibility of
proceedings, unfortunately, due to distorted
information about the characteristics of the ex
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aequo et bono method or a misunderstanding of
its essence, parties to a dispute often cautiously
approach the choice of this method and in most
cases altogether refuse its application [11, p. 148].

In scholarly discussions on the ex aequo et
bono method, the term amiable composition
often appears, which also involves the application
of equity in dispute resolution. Therefore, when
studying the ex aequo et bono method, it is
advisable to highlight the differences between it
and the amiable composition method.

Colombian professor and international
arbitration specialist H.P. Cardenas Mejia notes
that legal doctrine generally holds the position that
ex aequo et bono and amiable composition are
equivalent decision-making methods. However,
distinctions between them are sometimes drawn.
Given the minimal differences between these
arbitration methods, legal doctrine tends to equate
them, although, of course, complete identification
of the two methods in the academic context would
be inappropriate [2, pp. 350-351].

Czech professor of international law Alexander
J. Bélohlavek notes that the ex aequo et bono and
amiable composition decision-making methods
have much in common and are therefore often
considered and discussed in the same context.
Despite this, international law and the national
laws of various countries suggest that these
methods are not identical and that differences
between them do exist. It is worth noting that
in the national laws of some countries, only
the amiable composition method is recognized
for the resolution of private law disputes, while
in others, only the ex aequo et bono method is
accepted. There is also a third group of countries
that recognize both methods simultaneously [9,

pp. 27-28].
Polish lawyer kukasz Btaszczak and Belgian
lawyer Joanna Kolber emphasize important

differences between the methods of ex aequo
et bono and amiable composition. Compared to
amiable composition, ex aequo et bono grants the
arbitrator much more authority and obligations in
finding the fairest measure when making a decision.
Typically, most of a specific decision applying the
ex aequo et bono method is based on equity, and
only a small part relies on legal norms. When
making a decision as an amiable compositeur, on
the contrary, there is no strict obligation to apply
the principle of equity, and the arbitrator may
render a decision based solely on legal norms if
they deem such a decision to be in accordance
with the principle of equity, the goals of justice,
the interests of the parties, as well as other values
important to the specific case. Consequently, in
amiable composition, the arbitrator may forgo
the opportunity to mitigate the adverse effects of
legal norms. Therefore, considering the existing
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differences between ex aequo et bono and
amiable composition, it can be concluded that the
application of equity in decision-making ex aequo
et bono is an obligation for the arbitrator, while in
arbitration as an amiable compositeur it is merely
a possibility, which the arbitrator can disregard for
various reasons [12, pp. 202-203].

Indian lawyer Gautam Mohanty asserts the
existence of a “fine line of difference” between
the methods of ex aequo et bono and amiable
composition, despite their frequent identification
due to their similarity. The main distinction between
them lies in the extent of legal norms application.
According to the Indian author, when using the
ex aequo et bono method, the consideration
of contentious issues “starts and ends with the
arbitrator’s personal sense of equity,” whereas
with the amiable composition method, the case
consideration usually begins and ends based on
legal norms, and only if the application of a legal
norm could lead to an inequitable decision, then
equity is applied [13, p. 6].

German lawyers M.C. Hilgard and A.E. Bruder
note that the possibility offered by the amiable
composition method of not applying the law does
not mean that legal norms cannot or should not be
applied when making a decision by this method.
On the contrary, when making a decision as an
amiable compositeur, legal norms should serve
as the starting point, and only in cases where
making a decision based on a legal norm could
lead to an inequitable outcome this method takes
effect. Therefore, M.C. Hilgard and A.E. Bruder
emphasize that decisions made as an amiable
compositeur should not be mistaken for decisions
contra legem, which are contrary to the law [14,

p. 53].
American lawyer K.S. Weinberg notes that
conciliation initially formed the basis of the

amiable composition method, but over time
the mandatory nature of decisions made by
this method has made the differences between
amiable composition and conciliation pronounced
and quite distinct. Additionally, when applying
the amiable composition method, the parties and
arbitrators possess the same rights and obligations
as participants in other judicial and arbitration
proceedings [15, pp. 243-244].

Indian lawyer Gautam Mohanty also points
out the element of conciliation as an important
characteristic distinguishing the amiable
composition method from the ex aequo et bono
method, which does not have this element [13,
p. 31].

Turkish legal scholar Ahmet Yildirim identifies
several features that qualify the method of
amiable composition as a legal means of dispute
resolution. These features include: a) the presence
of a claimant and a respondent; b) the mandatory
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legal procedure; c) the presence of an arbitrator
rendering a decision; and d) the binding nature of
the decision for execution [16, p. 36]. The listed
features are also characteristic of the decision-
making process based on the ex aequo et bono
method.

As noted by Ecuadorian lawyer A.M. Larrea,
if arbitration based on equity merely meant
rendering a decision in good faith and honesty,
relying on one’s own sense of equity, it would
amount to arbitrariness in arbitration proceedings
and create uncertainty regarding the objectivity
of their outcomes. This, of course, would deter
parties from choosing the ex aequo et bono
method to settle their disputes. However, the
application of equity must be closely linked to legal
norms, as only this way can the potential negative
consequences of this method’s application be
avoided [10, p. 36].

Czech international law expert Michaela
Garajova notes that when applying the ex aequo et
bono method, arbitrators, though they may deviate
from legal norms and render decisions based on
their subjective understanding of equity, are still
required to issue the most objective and impartial
decision possible. Moreover, paradoxically as it
may sound, the ability to deviate from the law is
a right of the arbitrators applying the ex aequo
et bono method, not an obligation. M. Garajova
adds that absolute freedom for arbitrators making
decisions based on equity is unrealistic for at least
two reasons: first, the arbitrators’ powers are
clearly defined based on lex voluntatis, i.e., by the
will of the disputing parties as expressed in the
arbitration agreement; and second, the arbitrator
cannot refuse to adhere to procedural legal norms,
known as lex arbitri [17, p. 231].

Ecuadorian lawyers M.E. Flores Suasnavas
and E.D. Orozco Herrera emphasize that the ex
aequo et bono method may be applied to the part
of the case governed by substantive law, but the
part of the case regulated by procedural norms
cannot be governed by this method. However,
the Ecuadorian authors add that in cases where
there is an absence of necessary procedural legal
norms, the ex aequo et bono method may be
applied as an exception. In other words, the only
instance when equity may be applied instead of
procedural norms is when there is a legal vacuum
in procedural law. Thus, the ex aequo et bono
method is mainly applied instead of substantive
law, and in relation to procedural law, it is applied
only when necessary legal norms are absent [8,
pp. 126-127].

Peruvian legal scholar Professor Fernando de
Trazegnhies Granda argues that arbitration based
on equity should not be overly subjective, and
arbitrators should not disregard objective criteria
when rendering an equitable decision. He presents
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a rather striking analogy from a well-known
Roman maxim: "“It is not enough for Caesar’s
wife to be honest; she must also appear honest.”
This statement, which contains deep philosophical
meaning, indeed explains the essence of the
objective criterion to which arbitrators should
adhere when making decisions ex aequo et bono.
This means that when applying the ex aequo et
bono method, arbitrators and judges must not
only render an objective decision, but they must
also appear objective to the parties, that is, they
must create the impression of being impartial
arbitrators or judges by presenting compelling
arguments and irrefutable facts that serve as clear
evidence of the objectivity of their decision. The
parties to the dispute must feel that the decision
is not the result of purely subjective evaluative
criteria and irrational emotions on the part of the
arbitrator or judge.

Peruvian Professor Fernando de Trazegnies
Granda also critiques the common phrase in legal
doctrine “honest knowledge and understanding”
as a criterion based on which an arbitrator or
judge should render a decision ex aequo et bono.
In his opinion, this phrase does not reflect the
requirement of objectivity and seems to encourage
subjective elements in decision-making. According
to the Peruvian scholar, to ensure the objectivity of
an ex aequo et bono decision, taking legal criteria
into account sometimes becomes necessary,
and there is no obstacle to this. After all, the
very application of equity serves the purpose of
expanding the discretionary powers of arbitrators
and judges by going beyond legal norms to find a
more objective solution in a specific case, rather
than narrowing the usual powers of arbitrators
and judges. Therefore, applying some basic legal
norms when making decisions ex aequo et bono
can serve as a guarantee of the objectivity of the
rendered decision [3, p. 116].

Ecuadorian jurist A.M. Larrea also points out the
lack of clarity and some illogicality in the phrase
“honest knowledge and understanding,” which
explains the way arbitrators determine and identify
the “equity” on which they base their decision. She
further notes that arbitrators, making decisions ex
aequo et bono, act as creators of unique solutions
for the specific case under consideration, while
remaining free from legal argumentation of their
decisions, they can also justify their decisions by
legal norms. Ecuadorian author adds that, due to
the fact that arbitrators, when making decisions
ex aequo et bono, may not apply legal norms, as a
consequence, arbitrators are usually not required
to be qualified lawyers [10, p. 30]. Furthermore,
A.M. Larrea notes that to make a decision based
on equity, highly ranked judges and arbitrators
with extensive professional experience are usually
chosen, as their decision typically inspires the
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greatest trust among the disputing parties [10,
p. 36].

The absence of a requirement for arbitrators
issuing decisions based on equity to be qualified
lawyers can also be traced in the legislation of
Colombia, although this requirement is retained in
arbitration based on law. As noted by Colombian
professor and specialist in international arbitration
J.P. Cardenas Mejia, the possibility of becoming
an arbitrator without legal qualifications does
not mean that arbitration based on equity may
disregard procedural arbitration norms. In other
words, equity serves as a replacement only for
substantive law, while procedural law must be
observed in all arbitration proceedings, including
when rendering decisions based on equity.
However, this raises a significant issue related to
the correct application of procedural legal norms
by arbitrators who lack legal knowledge and
experience [2, p. 354].

In our opinion, arbitrators rendering decisions
ex aequo et bono in international public law
disputes must always be highly qualified lawyers.
To support this point, the following arguments can
be presented:

- The use of equity as a substitute for
substantive legal norms does not mean that legal
norms will not be used at all, moreover, objective
decisions often require at least minimal support by
legal arguments;

- Since decisions made ex aequo et bono
replace only substantive legal sources, while
procedural legal norms remain mandatory, the
legal qualifications of arbitrators are extremely
important to avoid issues related to the improper
observance of the fundamental principles of
arbitration proceedings;

- The legal qualifications of arbitrators in ex
aequo et bono arbitration become particularly
significant in international public law disputes,
given the wide-ranging consequences of such
decisions, especially in disputes that threaten
international peace and security. Additionally,
the fact that arbitrators deciding based on equity
must necessarily apply whole procedural law and
a certain part of substantive legal norms allows
us to argue for the necessity of requiring legal
qualifications not only for international public law
disputes but also for private law disputes.

Colombian professor J.P. Cardenas Mejia notes
that in the application of the ex aequo et bono
method, the parties to the dispute may specifically
determine which of the controversial issues will be
subject to this method, while the remaining issues
may be referred to ordinary legal consideration.
At the same time, the Colombian author also
emphasizes that the parties to the dispute are
entitled to submit for consideration only those
parts of the disputed issues that fall under the
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subject matter of dispositve legal norms. However,
those disputed issues regarding which there are
corresponding peremptory norms, the parties do
not have the right to submit for consideration by
the method of ex aequo et bono [2, pp. 362-363].
A.M. Larrea also confirms that peremptory norms
must be observed, even when making a decision
based on equity [10, p. 37].

Peruvian professor Fernando de Trazegnies
Granda notes that arbitration based on equity
cannot be founded on intuition, emotions, or other
vague criteria. In other words, when rendering
decisions ex aequo et bono, arbitrators must be
guided not by feelings, but by reason. At the same
time, like any arbitration decision, the results
of arbitration based on equity must stem from
rigorous argumentation. After all, equity by its
nature does not arise from feelings, but is the
consequence of complex operations of the mind.
In turn, the reason that determines the clear
boundaries of equity in a particular case is not
the opposite of legal reason. On the contrary,
in both instances, reason fundamentally follows
the same patterns in perceiving and processing
information that allows appropriate conclusions to
be drawn. The primary difference between the two
types of reasoning lies in the fact that reason in
arbitration based on equity is much broader than
legal reason, which is limited by the letter of the
law. Thus, when applying the ex aequo et bono
method, arbitrators must clearly show and prove
to the parties the justification of the decisions
made, and considering the fact that the decisions
are based on such an abstract category as equity,
these decisions must be more substantiated than
legal decisions, which are relatively easier to
understand [3, p. 122].

This viewpoint is also supported by Ecuadorian
lawyer A.M. Larrea, who emphasizes that a decision
ex aequo et bono does not mean a decision based
on feelings or emotions. Therefore, when applying
this method, arbitrators and judges must present
the parties with a logical sequence of reasons and
arguments that formed the basis for the decision,
in order to explain the reasons for the satisfaction
or rejection of their claims [10, p. 38].

Professor J.P. Cardenas Mejia asserts that
rendering a decision based on equity does not
absolve arbitrators and judges from the obligation
to rely on evidence, as ensuring due process is a
fundamental rule when rendering any decision. In
other words, in decision-making, facts established
through evidence cannot be replaced by emotion
or sympathy for any party [2, p. 357]. A.M. Larrea
also confirms that evidence must be the foundation
when making decisions based on equity. Therefore,
no statements by the parties or other factors can
replace evidence [10, p. 38]. In our opinion, this
statement is supported by the rule that the ex
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aequo et bono method can only be used instead
of substantive law, while procedural law norms
take precedence over this method. Therefore, the
consideration of evidence, which pertains to the
procedural aspect of the case underreview, remains
mandatory even when applying the ex aequo et
bono method. Although arbitrators and judges are
generally required to observe procedural norms
related to the evaluation of evidence, this does
not prevent them from applying equity to those
procedural matters that are praeter legem, that is,
outside the legal regulation of procedural norms.

Ecuadorian lawyers M.E. Flores Suasnavas
and E.D. Orozco Herrera draw attention to the
mechanism of dépecage as a way to exclude certain
disputed issues from the application of the ex aequo
et bono method. It should be emphasized that
the application of this mechanism is possible only
upon the will of the parties themselves, through
the inclusion of a specific dépecage clause in the
relevant arbitration agreement. Consequently, the
arbitrator cannot apply the mechanism of dépecage
at their own discretion or through interpretation
of the parties’ will, as this remains the exclusive
authority of the parties, provided their consent
to this mechanism is clearly and unequivocally
expressed. A dépecage clause can be a very
useful tool in dispute resolution because it allows
the parties to clearly identify the issues to which
they wish to apply the ex aequo et bono method,
while resolving other disputed issues based on
legal norms. For example, a dépecage clause may
allow the issue of entitlement to compensation to
be resolved using the ex aequo et bono method,
while the amount of compensation is determined
based on legal norms [8, p. 116].

In our opinion, the mechanism of dépecage
should become a common practice in the application
of the ex aequo et bono method, as disputing
parties often reject the use of equity due to the
risks associated with excessively unpredictable
decisions when using this method. In other words,
through the use of a dépecage clause, parties
can control and minimize such risks, which, in
turn, may significantly increase the frequency of
resorting to the ex aequo et bono method due
to its broad range of benefits and the absence
of significant risks when choosing this method in
combination with the dépecage mechanism.

Peruvian legal scholar Professor Fernando de
Trazegnies Granda points out an important outcome
that all judges and arbitrators should aim for when
making decisions ex aequo et bono. This outcome
is peace, as strange as it may sound. Of course, any
judicial or arbitration proceeding in the doctrine of
international law is considered a peaceful means
of dispute resolution, meaning that these legal
means are already peaceful means. Nevertheless,
the assertion that arbitrators and judges applying
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the ex aequo et bono method should strive to
render a decision that promotes peace is also not
without merit. One of the most important goals
of justice is to establish peace, and therefore, if
an equitable decision does not lead to peace, it
can be considered that the goals of justice have
not been fully achieved, and the decision cannot
be deemed entirely effective. Thus, when applying
the ex aequo et bono method, the final decision
should be formulated in such a way that it is not
only equitable but also leads to the conciliation
of the parties. Through the clarity and reasoning
of the decision, the losing party should at least
gain an impression of the possible rightness of the
other party, even if complete conciliation between
the parties is not achieved [3, p. 124]. Only in
this way can arbitrators and judges applying the
ex aequo et bono method deliver not only an
equitable decision but also one that can truly be
called a “peaceful means of dispute resolution.”
The focus on peace is particularly relevant in
contemporary international relations, where an
equitable decision without sufficient balance may
lead to unpeaceful outcomes and provoke even
greater escalation of conflicting relations.

Conclusion. The results of the study
demonstrated the high practical value of the ex
aequo et bono method for dispute resolution,
particularly when making decisions on complex
issues underlying the disputes. In turn, the ex
aequo et bono method does not grant absolute
freedom to arbitrators and judges when making
decisions, and they are obligated, at the very least,
to comply with peremptory norms of international
law. Moreover, a highly qualified arbitrator or
judge, when applying this method, will take into
account not only peremptory norms but also other
norms of international law. The study further
established that the authors of legal norms,
when creating them, are generally guided by the
principle of equity. However, formalism and a lack
of flexibility in legal norms can sometimes lead to
an inequitable decision. In such cases, turning to
the ex aequo et bono method becomes relevant,
allowing for decisions to be made not according
to the letter of the law but in accordance with
the true meaning and spirit of the legal norms as
envisioned by the authors of international legal
documents.

In modern international relations, disputing
parties are increasingly opting for flexible peaceful
means. In legal doctrine, there is a widespread
view that judicial settlement and arbitration
are not sufficiently flexible peaceful means. Of
course, this point of view holds some truth, as
the terms “judicial settlement” and “arbitration”
typically imply that the dispute will be considered
based on legal norms. This is due to the fact that
the majority of decisions made by judges and
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arbitrators are based solely on legal norms, which
are not considered a flexible guide for addressing
all complexities of a dispute. Judicial and arbitral
decisions made on the basis of the ex aequo et
bono method represent only a small fraction of
all decisions. However, in our view, more frequent
application of the ex aequo et bono method in
international practice could create a completely
different impression of judicial and arbitral
decisions, as this method provides a unique
opportunity to apply simultaneously equity,
ensuring flexibility of the decision, and basic legal
norms, which serve as the legal foundation of the
decision

The choice of flexible peaceful procedures
is particularly relevant within the framework of
international organizations. If one looks at the
dispute resolution practices of organizations such
as the Organization for Security and Co-operation
in Europe (OSCE), the African Union (AU), the
League of Arab States (LAS), and others, it
can be noted that most of the peaceful means
used within these organizations are diplomatic
peaceful means, such as negotiations, mediation,
conciliation, and inquiry. Therefore, the application
of the ex aequo et bono method, which in a certain
sense stands at the intersection of diplomatic and
legal means, can be considered quite promising
within the OSCE, AU, LAS, and other international
organizations.

However, there are numerous obstacles to
the intensive application of the ex aequo et bono
method within international organizations. In
particular, many statutes of international courts
and arbitration rules not only lack provisions for
the application of the ex aequo et bono method,
but also do not even include a definition of this
method. The absence of necessary information
about the ex aequo et bono method in the official
documents of international courts and arbitration
bodies is a reason for parties’ hesitation in choosing
this method. In other words, while the parties can
obtain general information about the ex aequo
et bono method from legal doctrine, the lack of
basic information about this method in official
legal documents creates doubts that the actual
procedure may not fully correspond to doctrinal
knowledge. Undoubtedly, this circumstance is a
significant obstacle to the broader use of the ex
aequo et bono method. Therefore, existing statutes
and arbitration rules should be supplemented with
provisions on the basic foundations for applying
the ex aequo et bono method.

Various structures within international
organizations could be involved in effectively
implementing this task. For example, in the OSCE
Convention on Conciliation and Arbitration, apart
from mentioning the possibility of applying the
ex aequo et bono method, no further clarifying
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information about this method is provided. The
necessary legislative work to fill this gap could be
carried out by members of the OSCE Parliamentary
Assembly, of course, with the subsequent approval
of the draft articles by the OSCE Decision-making
bodies. The experience of parliamentarians
in working with laws speaks in favor of their
competence in such legal matters. Additionally,
thanks to the participation of representatives
from all OSCE member states in the OSCE PA, new
normative provisions will be sufficiently objective
in nature [18, p. 345]. Along with legislative work,
parliamentarians could hold briefings and seminars
on various aspects of applying the ex aequo et
bono method for relevant diplomats involved in
peaceful negotiations to settle disputes between
the states they represent.

To increase interest in the ex aequo et bono
method in international practice, it is necessary
not only to explain its essence, the decision-
making process, advantages, and disadvantages
but also to apply it correctly. If any arbitrator
or judge makes an ex aequo et bono decision
without considering the nuances and specifics
of a particular case, this method will not lead to
positive outcomes; on the contrary, it will further
deepen the contradictions between the parties.

In other words, the ex aequo et bono method,
like any other advanced dispute resolution method,
will not serve the true purposes of its application
in unskilled hands. Improper application of the
ex aequo et bono method, which subsequently
leads to negative results, can create misleading
perceptions about this method in general, and
such cases should not occur in legal practice.

Considering all of the above, it can be argued
that the ex aequo et bono method is one of the most
promising methods for resolving disputes. However,
to fully realize the potential of the ex aequo et bono
method, active efforts are required to improve the
legal framework for its application, ensure proper
and undistorted awareness of the parties about
the specifics and rules of this method, encourage
legal research on this topic, and so on. In our
opinion, it would be advisable to organize special
international qualification courses to enhance
the skills of judges and arbitrators in making ex
aequo et bono decisions. These courses should be
interdisciplinary, at the very least encompassing
knowledge from law, sociology, philosophy, and
political science, because legal knowledge alone
is insufficient for the correct understanding and
application of the concept of equity.

The proposed list of targeted work is, of course,
not exhaustive. Nevertheless, the implementation
of these proposals could play a significant role in
turning the ex aequo et bono method into one
of the most widely used methods for resolving
contemporary disputes.
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