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THE LEGAL CHARACTERISTICS OF THE CONTRACT CONCLUDED
AS A RESULT OF PUBLIC PROCUREMENT

Zaiats 0O.S. The legal characteristics of
the contract concluded as a result of public
procurement.

The relations in the field of procurement of
goods, works and services for budgetary funds
to meet the needs of enterprises, institutions
and organizations in goods, works and services
are one of the forms of cooperation between the
state and subjects of economic activity. The use
of public procurement involves certain procedures
and mechanisms set out in the Law of Ukraine ‘On
Public Procurement’ and a number of bylaws. For
example, the specifics of public procurement of
goods, works and services for customers provided
for by the Law of Ukraine ‘On Public Procurement’
for the period of martial law in Ukraine and
within 90 days from the date of its termination
or cancellation are regulated by the Resolution
of the Cabinet of Ministers of Ukraine No. 1178
dated 12.10.2022. The procurement agreement
is the instrument and form that ensures the
implementation of the regulation of relations in
connection with the procurement of goods, works
and services for budgetary funds. In this regard,
the detailed theoretical analysis of the legal nature
of this contract and its characterization have
become urgent tasks of the national legal science.

The essential terms of the procurement
contract shall not differ from the content of the
tender offer of the winner of the procurement
procedure / simplified procurement or the
agreed price of the participant’s offer in case of
negotiation procedure, and shall not be changed
after its signing until the parties have fulfilled their
obligations in full, except in cases determined by
law. The procurement agreement is a civil law,
consensual, fixed-term, paid transaction by its legal
nature and is bilateral. The procurement contract
cannot be classified as a particular classification
group of contracts (for the transfer of property,
for the performance of works, for the provision
of services, etc.) Depending on the subject
matter, the respective procurement contract will
be regarded as belonging to a particular group of
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contracts. At the same time, when determining the
thresholds (criteria) for the application of certain
public procurement procedures, it is necessary to
proceed from the conceptual framework of the Law
of Ukraine '‘On Public Procurement’ (for example,
lease will be treated as a service, however, the
essential terms will be determined based on the
legal regulation of this particular type of property
transfer agreement).

Key words: contract, procurement contract,
goods, works, services, budget funds, public
procurement.

3asiub O.C. NpaBoBa xapakTepucTtuka fo-
rosBopy, YkKJjlageHoro 3a pe3synbTaTaMu ny-
6niuHMX 3akyniBenb.

BiaHocuHM y cdepi 3akynisni ToBapiB, pobiT Ta
nocnyr 3a 6taXeTHi KowTn 3aana 3abesneveHHs
noTpebu niANpUMEMCTB, YCTaHOB Ta OpraHisauin B
ToBapax, poboTax Ta nmocnyrax € oAHi€t i3 dhopm
cniBpobiTHMLTBA MiX AepXxaBot Ta cyb’ekTamu ro-
CcnofapltoBaHHsA. 3aCcToCyBaHHA Nyb6niyHMX 3akyni-
Benb nepeabayae neBHi npoueaypu Ta MexXaHi3mu,
WO BW3HA4eHi 3akoHOM YkpaiHum «[Mpo nyb6niyHi
3aKyniBni» Ta HWU3KOK MiA3aKOHHUX HOpPMaTUB-
HO-NMpaBoBMX akTiB. Tak, 0cobnMBOCTiI 3A4iiCHEH-
Ha nNybniyHMX 3akyniBenb ToBapis, pobiT i nocnyr
AN 3aMOBHUKIB, nepeabadyeHnx 3aKOHOM YKpaiHu
«Mpo ny6nivHi 3akyniBni», Ha nepioa Aii NpaBoBO-
ro pexwmMy BOEHHOIO CTaHy B YKpaiHi Ta NpoTArom
90 gHiB 3 AHSA MOro NpUNUHeHHa abo ckacyBaHHS
pernameHToBaHo [MocTtaHoBot KabiHeTy MiHicTpiB
Ykpaiin N2 1178 Big 12.10.2022. IHCTpyMeHTa-
pieM i dbopMoto, ssknii 3abesnedye iMnaeMeHTauito
peryntoBaHHSA BiAHOCUH Yy 3B’'A3KYy i3 3aKyniBieto
TOoBapiB, pobiT Ta nocnyr 3a 6HAXETHI KOWTK €
[OroBip nMpo 3aKkyniBnw. Y 3B'A3Ky 3 UMM aeTaslb-
HWUN TEOPETUYHWI aHai3 NpaBoOBOi NpUPOAM LbOro
[OroBOpy Ta 34INCHEHHS MOro XapakKTepUCTUKU €
aKTyaJlbHUMW 3aBAAHHSAMWU BITYM3HSAHOI MPaBOBOI
HayKu.

ICTOTHI YMOBM A0OroBOpYy Npo 3aKyniB/to He no-
BWHHI BiAPIi3HATMCSA Bi4 3MIiCTY TeHAEepHOI Npono3un-
uii nepemoxus npoueaypu 3akynisni / cnpouweHoi
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3aKkyniBni abo y3roa)eHoi uiHKM npono3uuii y4yac-
HWKa y pa3si 3acTocyBaHHSA MNeperoBopHOi npoue-
AYPW, @ TaKoX He MOXYTb 3MiHIOBATUCS MiCNs MOro
nignMcaHHsA A0 BWMKOHaHHSA 3060B’si3aHb CTOPOHa-
MU B MOBHOMY 06cs3i KpiM BMMaAKiB, BUIHAYEHUX
3aKOHOM. [loroBip npo 3aKyniB/ 3a CBOEK NpaBo-
BOK MPUPOAOI € LMUBIIBHO-NMPABOBUM, KOHCEHCY-
anbHWM, CTPOKOBMM, OMJIaTHMM MPaBOYMHOM i Mae
OBOCTOPOHHI XapakTep. [orosip npo 3aKyniBto
He MoXxe O6yTW BiAHECeHO A0 SKOiCb KOHKPETHOI
KnacudikauinHoi rpynn pgorosopiB (Npo nepeaa-
4y MalHa y BNacHiCTb, MPO BUKOHaHHSA pobiT, npo
HajaHHS MNoCNyr Towo). 3anexHo Bi4 npeaMeTa,
BiANOBiAHMI AOroBip Npo 3aKkyniBnw n 6yae po3ui-
HIOBATUCH K TOWM, LLO HaNeXUTb A0 TOi 4YM iHWoOI
rpynu gorosopis. MNpn UbOMY, NpU BU3HAYEHHI NO-
pOroBmMx MoKasHuKIB (KpuUTepiiB) A9 3aCTOCyBaH-
HS TUX YK iHWKX npoueayp Ny6niyHUX 3akynisBesnb
NOTPi6HO BMXOAUTM i3 MOHATTEBOrO anapaTy came
3akoHy YkpaiHu «[po ny6niyHi 3akyniBni» (Ha-
npuKnag, opeHaa TpakTyBaTUMeTbCA K nocnayra,
OAHaK, iCTOTHIi YMOBM BU3HA4YaTUMYTbCS BUXOASAYM
i3 NpaBOBOro peryaiBaHHs came Lboro Buay Aoro-
BOpiB Npo nepeaavyy MamHa y KOPUCTYBaHHSA).

KnwouoBi cnoBa: [0OroBip, AOroBip nNpo 3aky-
nisnto, ToBapu, pobotu, nocnyru, 6LOAXETHI KOLW-
TM, Ny6nidHi 3aKkynisi.

The statement of problem. The relations
in the field of procurement of goods, works and
services for budgetary funds to meet the needs
of enterprises, institutions and organizations in
goods, works and services are one of the forms
of cooperation between the state and subjects of
economic activity. The use of public procurement
involves certain procedures and mechanisms set
out in the Law of Ukraine ‘On Public Procurement’
[1] and a number of bylaws. For example, the
specifics of public procurement of goods, works
and services for customers provided for by the
Law of Ukraine ‘On Public Procurement’ for the
period of martial law in Ukraine and within 90 days
from the date of its termination or cancellation
are regulated by the Resolution of the Cabinet of
Ministers of Ukraine No. 1178 dated 12.10.2022
[2]. The procurement agreement is the instrument
and form that ensures the implementation of
the regulation of relations in connection with
the procurement of goods, works and services
for budgetary funds. In this regard, the detailed
theoretical analysis of the legal nature of this
contract and its characterization have become
urgent tasks of the national legal science.

The analysis of scientific publications. The
problems of legal regulation of the procurement
contract have been analysed to varying degrees
by many scholars, including M. Vovk, V. Kossak,
0. Fefelov, R. Shyshka, V. Shcherbyna,
Yu. Yurkevych and others. At the same time,

EnneKTpoHHe HayKoBe BUAAHHS «AHaJliTUMHO-NOPIBHSAJIbHE NPaBO3HaBCTBO»

taking into account the role and importance of the
institution of public procurement in Ukraine, there
is a need for the further study of this issue.

The purpose of this article is to provide a legal
description of the contract concluded as a result of
public procurement.

The summary of the main material. The
system of state protection of economic competition
that has developed in Ukraine provides, in
particular, for the detection and suppression of
unlawful actions that cause or may cause distortion
of competition as a result of actions of the subjects
of economic activity (unfair competition) or state
bodies [3, p. 82]. According to the clause 6 of
part 1 of Article 1 of the Law of Ukraine *On Public
Procurement” of 25.12.2015, a procurement
contract is an economic contract concluded
between the customer and the participant based
on the results of the procurement procedure/
simplified procurement and provides for the paid
provision of services, performance of works or
purchase of goods. At the same time, it supports
the conclusion that the concepts of ‘goods’, *‘works’
and ‘services’ in civil law and Ukrainian public
procurement legislation are different in content.
In particular, the meaning of the terms used in
the Law of Ukraine *On Public Procurement’ should
be determined solely by the purpose of this
law and can not be the subject to an extended
interpretation by extending it to the other areas of
regulation of public relations [4, p. 276].

As we can see, the definition of a procurement
contract comes down to its definition as an
economic contract. As V. Shcherbyna has pointed
out, the term ‘economic contract’ was introduced
into Ukrainian law by the Arbitration Procedure
Code of Ukraine (now called the Economic
Procedure Code), which regulates the procedure for
consideration and resolution of economic disputes.
Thus, the categories of ‘contract’ and ‘economic
contract’ are correlated as general and special.
As a special category of economic legislation and
law of Ukraine, an economic contract has a certain
legal basis [5, p. 298]. According to the part 1
of Article 181 of the Economic Code of Ukraine,
economic contract is concluded in accordance
with the procedure established by the Civil Code
of Ukraine [6], taking into account the specifics
provided for by the Economic Code [7]. The above
provision has given grounds to conclude that a
procurement contract, as an economic contract,
is by its legal nature a civil contract with a special
feature of the subject composition, since its parties
may be subjects of economic activity (economic
organisations and individual entrepreneurs) and/
or non-economic entities with the status of a legal
entity.

Classically, when determining the legal nature
of any contract, it is customary to determine
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its consensual or real
gratuitousness, term or
unilateral or impartiality.

At the same time, R. Shyshka stated that
the need for real and consensual contracts had
disappeared due to the institutions and forms of
contractenforcement[8, p. 68]. However, according
to the other authors, the issue of determining the
moment of conclusion of a contract, which is the
basis for characterising contracts as consensual or
real, should not be underestimated [9, p. 69].

Therefore, taking into account the peculiarities
of concluding contracts based on the results
of public procurement, we support the view
that such contracts are consensual, paid, fixed-
term (however, the procurement contract may
be extended for a period sufficient to conduct a
procurement procedure/simplified procurement at
the beginning of the next year in an amount not
exceeding 20 per cent of the amount specified in
the initial procurement contract concluded in the
previous year, if the expenditures for this purpose
are approved in accordance with the established
procedure) and bilateral.

According to the Article 41 of the Law of Ukraine
*On Public Procurement’, the procurement contract
shall be concluded in accordance with the provisions
of the Civil and Economic Codes of Ukraine,
taking into account the established peculiarities.
Thus, the winner of the procurement procedure/
simplified procurement, when concluding the
procurement contract, must provide: relevant
information on the right to sign the procurement
contract; a copy of a licence or permit (if any) for
a certain type of economic activity, if obtaining
a permit or licence for such activity is provided
for by law and if this was specified in the tender
documentation/announcement of a simplified
procurement or required by the customer during
the negotiation. At the same time, it is prohibited
to conclude procurement contracts that provide
for payment by the customer for goods, works and
services before/without procurement procedures/
simplified procurement, except in cases specified
by law [1].

The essential terms of the procurement contract
shall not differ from the content of the tender offer
/ offer based on the results of the electronic auction
(including the price per unit of goods) of the
winner of the procurement procedure / simplified
procurement or the agreed price of the participant’s
offer in case of application of the negotiation
procedure, except for cases of determining the
monetary equivalent of the obligation in foreign
currency and/or cases of recalculation of the price
based on the results of the electronic auction
towards reduction of the price of the tender offer
/ offer of the participant without reducing the
volume. The essential terms of the procurement

nature, payment or
indefinite duration,

contract shall not be changed after its signing
until the parties have fulfilled their obligations
in full, except in cases specified by the Law of
Ukraine ‘On Public Procurement’, for example, in
case of reduction of the procurement volume, in
particular, taking into account the actual amount
of the customer’s expenses [1]. In particular, the
Ministry of Economy of Ukraine, in connection with
the peculiarities of public procurement for the
period of martial law, clarified that there is a list
of cases of changing the essential terms of the
contract, including the right to change the price
per unit of goods in the procurement contract in
proportion to the fluctuation of the price of such
goods on the market, subject to documentary
evidence of such fluctuation, etc. At the same
time, according to the legal position set out in the
resolution of the Grand Chamber of the Supreme
Court of 24.01.2024 which is relevant in this
regard sit is stipulated that in any case the price
per unit of goods cannot be increased by more
than 10% of the price of goods determined by the
parties in the contract based on the results of the
procurement procedure, regardless of the number
and timing of price changes during the term of the
contract. In other words, during the term of the
procurement contract, the parties may repeatedly
change the price of the goods upwards, subject
to the conditions set out in the Article 652 of the
Civil Code of Ukraine and paragraph 2 of part 5
of the Article 41 of the Law of Ukraine ‘On Public
Procurement’, but the total increase in such price
shall not exceed 10 % of the price of the goods
determined by the parties when concluding the
contract based on the results of the procurement
procedure [11]. At the same time, O. Fefelov
rightly focused on the reduction of the timeframe
for consideration of complaints by the panel of the
Antimonopoly Committee of Ukraine and that it
currently ranges from 7 to 12 business days [12].

It is generally agreed that the procurement
contract should be based on the draft of this
contract (as part of the tender documentation
and the offer) and contain similar terms and
conditions. However, this does not deny that the
terms of the draft may be subject to editing at
the time of contract conclusion, especially when
errors (misprints) in the draft are obvious. The
Law of Ukraine ‘On Public Procurement’ requires
that the terms of the procurement contract do not
differ from the content of the tender proposal,
and its essential terms do not change after
signing (with certain exceptions). The terms of
the procurement contract must not go beyond
the tender proposal in its essence. Insignificant
differences between the terms of the procurement
contract and its draft, which in their content do not
define new contractual obligations, do not narrow
or, conversely, do not expand the contractual
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obligations of the parties arising from the tender
offers and tender documentation, and do not
contradict the latter, cannot lead to the nullity of
the procurement contract [13, p. 85-86].

Conclusions. Summing up the above, it
should be noted that a procurement contract by
its legal nature is a civil law, consensual, fixed-
term, paid transaction and is bilateral in nature.
The procurement contract cannot be classified as a
particular classification group of contracts (for the
transfer of property, for the performance of works,
for the provision of services, etc.) Depending on
the subject matter, the respective procurement
contract will be regarded as belonging to a
particular group of contracts. At the same time,
when determining the thresholds (criteria) for
the application of certain public procurement
procedures, it is necessary to proceed from the
conceptual framework of the Law of Ukraine ‘On
Public Procurement’ (for example, lease will be
treated as a service, but the essential terms will
be determined based on the legal regulation of
this type of property transfer contract).
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