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The article analyses the legal regime for safeguarding intangible cultural heritage, focusing on
the 2003 UNESCO convention as the cornerstone of international efforts. It explores the evolution
of the safeguarding concept, legal definitions, and challenges in regulating cultural heritage through
intellectual property rights. Various stakeholders, such as states, NGOs, and communities, are
highlighted in preserving and transmitting cultural practices. The article critiques the existing political
influences and limitations in balancing cultural preservation. The article advocates for the harmonization
of international and domestic legal norms to ensure effective protection against misuse and to facilitate
global cultural cooperation. Different aspects of safeguarding are examined in the article. Furthermore,
the article calls for a sui generis legal approach that respects cultural diversity while safeguarding
intangible cultural heritage as a dynamic and living entity. By addressing these points, the article seeks
to contribute to the development of more effective and useful mechanisms for the safeguarding and
promotion of intangible cultural heritage worldwide.

Undoubtedly, the formation of a corresponding international legal regime depends on the adoption
of binding legal documents that impose obligations on states. The establishment of certain obligations
for states, along with regulatory mechanisms tailored to the object of regulation within each legal
document are the main points for the establishment of a legal regime. The functionality of regulatory
mechanisms determines the effectiveness of an adopted legal document. The subjects that define the
legal regime are key factors which identify the problems in the relevant field. They regulate and propose
alternative solutions to address challenging issues, thus managing the relationships arising from that
field. When examining the existing regimes for the protection of intangible cultural heritage, we find
that, alongside the sui generis regime, protection through intellectual property rights has always been
a relevant topic of discussion. The article explores protection within the framework of these regimes
from various perspectives.
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Fananpaposa E. MutaHHA npaBoBOro pexumMmy o6’ekTiB HeMmaTepiasbHOI KyJIbTYpHOI cnaa-
LWMHW.

Y cTaTTi po3rnaAaETbCcs NpaBOBUIA PEXUM OXOPOHW HeMaTepianbHOi KyNbTypPHOI CNAaAWMHN 3 aKLEeH-
TOM Ha KoHBeHUuito OHECKO 2003 poky. Po3rnsaatoTbCs €BOAOLIA KOHLUENUii OXOPOHM, NpaBOBi BU3Ha-
YeHHS Ta NpobnemMun perynoBaHHSA KybTYpPHOI CNailMHN Yepe3 NpM3My Mnpas iHTeNneKTyalbHOI BlacHO-
CTi. HaronowyeTtbcs Ha poni pi3HMX 3auikaB/ieHUX CTOPiH — Aep)XaB, HeypsAaoBMX opraHisauin (HIO) Ta
cninbHOT — y 36epexeHHi Ta nepeaadi KynbTypHUX NPaKTUK. ABTOP KPUTUKYE ICHYIOUi MeXxaHi3Mu, Ha-
ro/IOWYYM Ha MOAITUYHOMY BNAUBI Ta 06MexeHHAX y 3abe3nedeHHi 6anaHcy Mix 36epexeHHAM Kyfb-
TYPHOI cnagwmHn Ta il agantauieto. Bka3yeTbcs, 3aKamMK 40 rapMoHi3auii MiXXHapoAHUX Ta HauioHanbHUX
NpaBOBUX HOPM CMpsIMOBaHWI Ha 3abe3neyeHHs ePeKTUBHOrO 3aXUCTY BiA 3M0BXMBaAHb Ta CNPUSHHSA
rno6anbHOMYy Ky/AbTypHOMY CMiBpPOGITHMUTBY. Y CTaTTi AOK/IaAHO BMBYAIOTbLCHA Pi3Hi acnekTu OXOPOHMU,
BKJIlOYAOUM HeObXiAHICTb Sui generis niaxoay, KM MOBAXa€ KyNbTypHY Pi3HOMAHITHICTb Ta BU3HAE
HemaTepialbHy Ky/AbTypHY CrnajlnHy K AMHaMidHe Ta Xuse gasuuie. Po3rnsgatoydu Ui NUTaHHA, aBTop
nparHe CnpuaTy po3BuUTKY 6inbll edPEKTUBHUX Ta NMPAKTUYHUX MEXAHI3MIB A8 OXOPOHW Ta NPOCYBaHHS
HemaTepiasbHOI Ky/IbTYpPHOI CnajlmMHU Yy BCbOMY CBITi.

Be3yMoBHO, (pOpMyBaHHS MiDKHApPOAHOIro NPaBOBOr0 PEXWUMY 3aseXnTb Bi4 yxBasneHHS 060B'93K0BUX
IOPUAMYHUX AOKYMEHTIB, WO HakNagaTb 3060B'a3aHHSA Ha AepxaBu. CTBOPeHHS KOHKpPeTHUX 3060B'a-
3aHb AepXaB, Nopyd i3 perynsaTtopHMMM MexaHiamamu, po3pobrieHMMKn peryntoBaHHSA o6’ekTa y Mexax
KOXHOro IPUANYHOIO AOKYMEHTa, CTaHOBUTb OCHOBY MpPaBOBOro pexuMy. EdekTuBHiICTb 6yab-KOro
NPUNHATOrO IOPUANYHOIO AOKYMEHTA BU3HAYAETbCA PYHKLIOHANBHICTIO MO0 PerynsaTOpHUX MEXaHi3MiB.

DYHKUIOHANbHICTb PEryasaToOpHUX MeXaHi3MiB BM3HA4Ya€ eeKTUBHICTb yXBasieHOro lpuanyHoro Ao-
KyMmeHTa. Cy6’ekTn, SKi BU3HaA4alOTb NPaBOBUM PEXUM, € KIIOYOBMMU (akTopaMu, WO iAEHTUDIKYOTb
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npo6nemu y BignNoBigHI ranysi. BoHW peryntoTb Ta NPOMNOHYTb aJlbTEPHATUBHI pilLEHHS ANS YCYHEH-
HS CKNagHWUX NMUTaHb, TUM CaMWUM Kepyluu BiAHOCMHAMM, WO BUHMKAKTb y Ui ranysi. Mpn BMBYEHHI
ICHYOUMX pEXMMIB OXOPOHM HeMaTepiasibHOI KyIbTYPHOI CNaAWMHN BUSBASETbCS, WO NOPSA i3 peXMoM
Sui generis 3axX1UCT Yyepe3 npasa iHTeNeKTyasibHOI BJACHOCTI 3aBXxAn 6yB akTyanbHOW TeMow ans obro-
BOPEHHS.

KniwouoBi cnoBa: npaBoBUi pexuM, HeMaTepianbHa KynbTypHa cnaawuHa, KoHBeHuis 2003 poky,
IOHECKO, oxopoHa, MixkHapoAHe npaBo, GoNbKN0Op, KyJbTypHa Pi3HOMaHITHICTb.

Relevance. The 2003 Convention is a key document in defining the international legal regime for
the safeguarding of intangible cultural heritage. As an integral part of international law, this Convention
establishes the foundation for the international legal regulation of intangible cultural heritage
safeguarding.

The essence of safeguarding intangible cultural heritage has been elevated to an international level,
and a corresponding international legal regime has been established with the adoption of the 2003
Convention. Every legal regime arises as a result of the shared concerns and expectations of specific
communities. The development of any document forming part of an international legal regime involves
extensive deliberations. Following this, “soft law” norms - non-binding recommendations for states -
are typically introduced.

The purpose of the study is to comprehensive theoretical and legal analysis of the legal regime
of objects of intangible cultural heritage, identify the main problems of their legal protection and
protection, as well as the development of practical recommendations for improving the legislation in
this area.

The analysis of scientific sources shows that the issues of the legal regime of intangible cultural
heritage were investigated by such scientists as V. Akulenko, M. Boguslavsky, O. Melnychuk, V. Maximov,
who made a significant contribution to the development of theoretical principles of cultural heritage
protection, but the issue of legal status and the regime of intangible cultural heritage objects require
further thorough research, taking into account the current challenges and international obligations of
the state in the field of cultural heritage protection.

Presentation of the main material. The origin of every legal regime comes from discussions
concerning the relationships it is designed to regulate. In the context of the international legal regime
for intangible cultural heritage, the primary topics of discussion have centred on the emergence of the
concept of safeguarding, defining intangible cultural heritage accurately, and determining the legal
essence of its protection [2].

The concept of safeguarding intangible cultural heritage emerged from deliberations conducted within
the framework of UNESCO. In 1971, UNESCO prepared a report titled “"The Possibility of Establishing an
International Instrument for the Protection of Folklore.” Following the adoption of the 1972 Convention,
discussions arose regarding safeguarding cultural heritage elements not covered by that convention. In
1973, the Bolivian government proposed adding a protocol on the protection of folklore to the Universal
Copyright Convention and submitted this proposal to UNESCO.

Subsequent discussions from 1973 onwards focused on regulating relations concerning intangible
cultural heritage through copyright law. However, by 1982, it was concluded that a specific international
instrument was necessary to regulate these relations [1]. At the Mondiacult World Conference held
in Mexico in 1982, the importance of eliminating intercultural hierarchies and redefining culture to
encompass all aspects of daily life — including customs, traditions, beliefs, and values — was the main focus.
It was the Mondiacult Conference where for the first time, the concept “intangible cultural heritage” was
used, highlighting the necessity of safeguarding not only historical monuments but also other elements
of cultural heritage. Following this conference, UNESCO adopted its 1989 Recommendation, which was
the first international tool addressing the safeguarding of intangible cultural heritage. However, as it
was non-binding, it did not impose legal obligations on states.

An analysis of UNESCO's activities from 1973 to 2003 reveals that intangible cultural heritage -
comprising folklore, popular and traditional culture, intangible heritage, oral heritage, and more - was
progressively recognized as requiring dedicated legal protection [5].

All these processes lead to the establishment of unified terminology for all countries which can be
considered a significant achievement in the formation of the international legal regime for intangible
cultural heritage. By consolidating various existing concepts under a single definition, the 2003
UNESCO Convention has precisely defined the object of its regulation. The subjects of the relevant
legal relationships include subjects with varying legal capacities, such as the States Parties to the
Convention, international organizations (e.g., UNESCO and WIPO), non-governmental organizations,
and individuals who were stakeholders in preserving intangible cultural heritage.
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One of the key factors influencing the effectiveness of the established legal regime is the attitude
of the States Parties to the Convention. In this regard, significant differences exist between developed
countries and developing or third-world countries. Democracy, free-market economies, and transparency
have notable impacts on the functionality of the legal regime, either positively or negatively. While
third-world countries are often rich in intangible cultural heritage, safeguarding that type of heritage
is not typically a priority for them. Interest in safeguarding cultural heritage tends to vary also based
on a country’s economic conditions. Therefore, achieving the protective regime emphasized by the
2003 Convention demands striking an appropriate balance. To ensure the effective operation of the
international legal regime, a system must be established in which all states uniformly contribute to
the safeguarding of intangible cultural heritage. The influence of political considerations is another
critical factor affecting the effectiveness of the legal regime. Although UNESCO was established to
contribute to education, science, and culture, it occasionally faces the impact of political factors, which
can weaken the legal regime.

Currently, 183 UNESCO member states are parties to the 2003 Convention. Unfortunately, leading
countries such as Russia, the United States, and Israel are not parties to the Convention. The United
States and Israel withdrew from UNESCO membership following the organization’s acceptance of
Palestine as a member state. It is undesirable that universal issues of global significance, such as the
advancement of science and culture, are subjected to political influences. Support can enhance the
effectiveness of the legal regime.

Regarding the identification of intangible cultural heritage elements intended to be safeguarded under
the 2003 Convention and their inclusion in the lists established by the Convention, issues such as minority
rights, and ethnic, religious, or territorial conflicts should not interfere with this process. Otherwise, the
implementation of the legal protection regime established by the Convention will be undermined. To
mitigate this issue to some extent, not only states but also other entities should participate as subjects
of the relationships regulated by the Convention. These entities include non-governmental organizations
(NGOs) operating in the field of intangible cultural heritage and specialized experts in this area, who are
expected to be actively involved in the process of safeguarding intangible cultural heritage within the
framework of the 2003 Convention by state parties. Although states are the primary subjects managing
the process of safeguarding intangible cultural heritage, its creators are individuals or communities,
religious and ethnic groups, indigenous peoples, and national minorities. These groups play a crucial role
in the creation, transmission, and preservation of intangible cultural heritage [2]. NGOs and specialists
working in the relevant field are subjects capable of establishing direct contact with these subjects. Their
role in the implementation of the legal regime established for the safeguarding of intangible cultural
heritage is undeniable. Once accredited, NGOs operating in this field can provide advisory services to the
Intergovernmental Committee. According to the 2003 Convention, the Intergovernmental Committee,
composed of state representatives, determines the regime for the safeguarding of intangible cultural
heritage. Articles 16 and 17 of the Convention regulate that the Committee is responsible for ensuring
the safeguarding of intangible cultural heritage by developing the Representative List of the Intangible
Cultural Heritage of Humanity and the List of Intangible Cultural Heritage in Need of Urgent Safeguarding.
Since the decision to create these lists is made by the Committee rather than the creators of the intangible
cultural heritage themselves, there is a possibility that the decision-making process may be influenced by
political factors, so this aspect is regarded as a weakness of the Convention [4, p. 417]. The assignment
of the responsibility for safeguarding intangible cultural heritage objects, which belong to individuals and
groups as the direct creators and bearers of such heritage, to the state is a limitation of the established
legal regime [2]. Following this, the involvement of NGOs can be crucial in enhancing the effectiveness
of the Convention’s mechanism. Even indirect participation of NGOs in the process of compiling the lists
of intangible cultural heritage is especially important for developing and least-developed countries. This
participation makes the existing regime more effective and functional. NGOs have especially value in
terms of achieving a balance between least developed, developing, and developed countries. NGOs carry
out their activities by participating in discussions and providing relevant knowledge and technological
support. Through the activities of NGOs accredited by UNESCO, the voices of the groups and communities
who are the bearers of the intangible cultural heritage are represented. This is particularly significant
in terms of the implementation of the 2003 Convention. In terms of the functioning of the legal regime
established by the Convention, it is crucial to define the objects and subjects of the regulated relationships,
address existing problems in the relevant field, and ensure a correct cause-and-effect relationship, which
are essential aspects for the effective application of the Convention.

The goal of the subjects involved in the legal regime established by the 2003 Convention is to
identify intangible cultural heritage elements that belong to the common heritage of humanity, ensure
their preservation, and transmit them to future generations. The aim is to prevent the destruction of
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intangible cultural heritage and the cultures of the communities to which they belong, especially as
these examples face the risk of extinction in the context of globalization.

Intangible cultural heritage does not protect physical objects, but rather the processes that create
the cultural heritage elements and the individuals who carry out these processes. In this sense,
determining the boundaries of these processes, protecting them from changes, and preserving them as
they are is a rather complex task. According to the 2003 Convention, the questions of “to what extent
should intangible cultural heritage be safeguarded”, “how should it be transmitted,” and “which heritage
is worth transmitting” remain contentious and open to debate [3].

Culture, as a continuous process, is always subject to change, making efforts to preserve it as it is,
define it, and list its relative concepts. The main goal in the preservation of material cultural heritage
objects is to maintain them in their original form, without any alterations, and this process is relatively
easier to control. However, the safeguarding of intangible cultural heritage objects is a much more
complex process. We are dealing with a dynamic, ongoing process with the term “intangible”, making
it more challenging to achieve stability in preserving these elements. According to Professor Dawnee
Yim, unlike material cultural heritage objects, the existence of intangible cultural heritage objects is
not tied to a specific historical date, and their survival depends on their adaptation to the future. The
question arises whether intangible cultural heritage objects should be allowed to undergo necessary
changes for adaptation to the future, without being tied to a specific historical context. If changes are
permitted, to what extent should these changes occur? And if changes take place, what is the meaning
of protection? [10, p. 10].

Since the adoption of the Convention, many countries have complied with its obligations by creating
their own lists of intangible cultural heritage. These nations have also submitted their proposals to be
included in the Convention’s Representative List and the List of Intangible Cultural Heritage in Need of
Urgent Safeguarding. The preparation of these lists has played a significant role in enhancing states’
attention to and participation in the safeguarding of intangible cultural heritage.

Theinclusion ofintangible cultural heritage in UNESCO’s respective lists leads to a deeperunderstanding
and recognition of a country’s heritage, contributing to the increased awareness of communities about
their cultural practices. The identification of intangible cultural heritage objects and their registration by
the state is criticized as being solely within the sovereign authority of states; however, it should be noted
that the conditions for including these heritage elements in the lists provided by the 2003 Convention
are regulated by the convention itself. According to Article 2.1 of the Convention, only intangible
cultural heritage is taken into account which complies with existing international legal instruments on
human rights, as well as the requirements for mutual respect and sustainable development among
communities, groups, and individuals. The identification and registration of intangible cultural heritage
elements at both national and international levels ensure the standardization to safeguard intangible
cultural heritage. Following this, the legal regime of intangible cultural heritage is regulated by both
domestic law and international law. According to the 1972 Convention (Article 4), the responsibility for
identifying, preserving, promoting, and transmitting cultural heritage to future generations lies directly
with the state to which the cultural heritage belongs [7, p. 57]. Similar provisions are established in
the 2003 Convention (Articles 11.1 and 13) regarding the obligations of states concerning intangible
cultural heritage. That is, the legal regime of intangible cultural heritage is primarily defined by
domestic law, and the integration of international law with national legal norms forms the basis of the
international legal protection regime for intangible cultural heritage. The legal protection of intangible
cultural heritage is implemented through the incorporation of international legal norms into domestic
law. Since both legal regimes are formed based on the will of states, the legal protection regime for
intangible cultural heritage is established through the harmonization of international and national legal
norms. Such harmonization is only possible with the acceptance of the superiority of international legal
norms over national law, provided that it does not undermine the state’s general order (ordre public)
related to the protection of cultural heritage [7, p. 59].

As a natural process, all states should work towards the establishment of the highest legal regime
in this direction, as determined in the 2003 Convention, by recognizing the invaluable role of intangible
cultural heritage as a factor that promotes exchange and mutual understanding among people. The
main purpose of this legal regime is to ensure the equitable use of intangible cultural heritage objects
by all of humanity without causing harm to them and to guarantee the transmission of this heritage
to future generations. Therefore, according to the 2003 Convention, the safeguarding of intangible
cultural heritage primarily refers to measures aimed at identifying, recognizing, documenting, and
preserving intangible cultural heritage.

Discussions towards the establishment of more effective mechanisms for the legal regime of
safeguarding intangible cultural heritage are still ongoing in the international arena. The regulation
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of intangible cultural heritage through intellectual property rights is one of the main topics. As noted
above, before the adoption of the 2003 Convention, proposals were made to regulate intangible
cultural heritage within the framework of intellectual property rights. As we know, before the concept
of intangible cultural heritage was fully developed, the term “folklore” was more commonly used.
But folklore is mainly considered as oral folk literature. The widespread use of folklore examples in
medicine, industry, music, and other fields is encountered in works regulated by intellectual property
rights and considered objects of intellectual property [6].

Naturally, this issue also has an economic side, as the income generated from the use of folklore
examples for trade and business purposes is not shared with the owners of this heritage. As a result of
rising concern discussions in the legal sphere about regulating relations concerning the use of folklore
examples through intellectual property rights remain relevant today. The question arises: can the
safeguarding of intangible cultural heritage be determined by the legal regime of intellectual property
rights? One of the central subjects of discussions in this context is to what extent intellectual property
rights can ensure the preservation of traditional knowledge and folklore beyond individual commercial
interests.

Currently, UNESCO and WIPO (World Intellectual Property Organization) are the two main international
organizations involved in shaping the legal regime for intangible cultural heritage. As highlighted, in
the 2003 Convention, UNESCO mainly focuses on the identification, safeguarding, preservation, and
transmission of intangible cultural heritage objects and the status of intellectual property. On the
other hand, WIPO has worked on creating a legal regime mechanism that grants intangible cultural
heritage objects the status of intellectual property. A review of recent history reveals certain efforts in
this regard. Thus, for the first time in 1967, at the Diplomatic Conference held in Stockholm to revise
the Berne Convention for the protection of literary and artistic works, the idea of protecting folklore
examples through copyright was proposed. At this conference, discussions were held on adding a
provision related to the protection of folklore to the Stockholm Act. As a result, in 1971, the following
changes were made:

° If there exists an unpublished work with an unknown author, but there are sufficient grounds to
confirm that the author is a citizen of any country within the union, then, according to the legislation
of that country, an authorized body must represent the author, protect their rights, and enforce them.

° Under this provision, the union country that establishes such a fact must submit a detailed
written statement describing the fact to the Director-General [9].

With this addition, WIPO amended the Berne Convention (art. 15.4) and created certain conditions
for the protection of folklore works along with the author’s works. In 1976, the Tunisian Model Law on
Intellectual Property for Developing Countries, a joint publication of WIPO and UNESCO, was adopted
at the Tunis meeting. This model law was prepared to adapt the legislation of developing countries
on intellectual property rights to international conventions and was of a recommendation character,
providing for the protection of folklore, and prevention of illegal use and dissemination [8]. As a
result of a proposal on international regulation for the protection of folklore at the UNESCO General
Conference in 1980, UNESCO and WIPO have established a joint group to work on potential measures
for the national protection of folklore within the framework of joint cooperation.

In the next stage, to support and facilitate activities related to the protection of folklore and
traditional knowledge in countries, the “Intergovernmental Committee on Intellectual Property, Genetic
Resources, Traditional Knowledge and Folklore” was established within the framework of WIPO in 2000.
An international draft document was developed by this committee to prevent illegal appropriation of
traditional knowledge, genetic resources and folklore. Bu komits tarafindan ananavi biliklarin, genetik
resurslarin va folklorun ganunsuz manimsanilmasinin qgarsisini almag magsadile beynalxalg sanad
layihasi hazirlanilib. The document was discussed at the session of the Committee in 2014, but it was
unsuccessful due to serious differences of opinion between the United States, the European Union
and the developing country blocs. Additionally, draft documents on the safeguarding of traditional
cultural expressions and traditional knowledge within the framework of intellectual property rights have
been prepared. The introduction of the registration system, and prevention of illegal use of traditional
knowledge, folklore, and genetic resources have been reflected in these projects. However, factors such
as the subject matter of these legal instruments, beneficiaries of protection, and the scope of protection
are disputed among states.

Conclusion. All these processes emphasize that WIPO strives to prepare a legal document that will
create a legal obligation for states in the relevant field and can be applied at the national and international
levels. While examining the recent projects, we realized that WIPO does not use a single term as
an expression of intangible cultural heritage. Instead, it uses terms such as traditional knowledge,
genetic resources, and traditional cultural expressions. As we mentioned earlier, attempts to regulate
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folklore and other intangible cultural objects with international conventions regulating intellectual
property rights have not proven itself yet. These documents did not provide for legal norms that ensure
effective and comprehensive legal protection of the intangible heritage as a whole, prevent its illegal
appropriation, and regulate the material income obtained as a result of the use of intangible cultural
heritage samples. For this reason, it is considered necessary to regulate intangible cultural heritage
objects in a sui generis manner within the framework of intellectual property rights. Certain objections
to the intellectual property regime of intangible cultural heritage are that this kind of heritage belongs
to any social group, while intellectual property is an individual right. In copyright law, the identity of the
author is important for the provision of appropriate rights, while intangible heritage is an indicator of
a certain social group. Also, what kind of property will be attributed to intangible cultural heritage?! In
addition, while intellectual property rights are limited to a certain time, it is required a certain period for
any object to be considered cultural heritage. We should also mention similarities between intangible
cultural heritage objects and intellectual property objects. Thus, both are the product of mental activity
and both have immaterial significance. The unique characteristic of intangible cultural heritage objects
also applies to objects of intellectual property.

We believe that a comprehensive approach regarding safeguarding intangible cultural heritage seems
to be a necessary condition for establishing an effective legal regime. Thus, intangible cultural heritage
should be defined as a special type of intellectual property, as supported by legal literature and national
legislation, and a comprehensive legal safeguarding regime should be provided as a component of
cultural heritage, taking into account its national cultural value.
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