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The article is devoted to the study of problematic issues related to the distribution of performers’
related rights to digital content. The authors analyze certain categories of related rights objects in the
context of extension of performers’ property and personal non-property rights to digital content. It is
determined that the protection of performers’ property and personal non-property rights applies when
their performance is digitally broadcast through the online platform of a digital content provider. In such
a situation, the performer is entitled to remuneration from the supplier for the use of such performance.
The same rule should apply to the use and distribution of previously unbroadcast performances recorded
in phonograms or videograms. The author clarifies the legal status of phonograms and videograms as
objects of related rights, since these objects can be directly converted into digital form and become the
subject of agreements regulating the circulation of digital content.

It is established that in case of transformation of a phonogram or videogram into digital form by
converting a primary signal of any type into a digital signal, such a derivative phonogram or videogram
will be considered a digital copy and will lose additional protection of property and personal non-
property rights of its producers in accordance with the terms of the digital content supply agreement.
Based on the analysis of case law, the author establishes that when entering into a contract for the
supply of digital content which is the subject of copyright and related rights on the Internet, the
supplier is obliged to obtain permission to use such a protected object or pay an appropriate fee to an
authorized person (author or owner of related rights) for any use of the work.

The author substantiates the need to improve the legislation in the field of copyright and related
rights protection on the Internet by supplementing Article 1 of the Law of Ukraine «On Copyright
and Related Rights» with provisions stipulating that in case of first-time recording of a phonogram
or videogram in digital form, such recording will be considered digital content. It is determined that
producers of phonograms and videograms are granted the exclusive right to use such works on the
Internet. In the event that a phonogram or videogram becomes the subject of a digital content supply
agreement, producers are subject to the protection of their property and personal non-property rights,
with the possibility of compensation for damages in case of violation of these rights by the digital
content provider.

Key words: digital content, related rights, copyright, intangible data, performers’ rights.

MonepeyuHa .M., MonepeuHuin 0.H0. Cymi>kHi NpaBa BUKOHaBLUIiB Ha LU(PPOBUIA KOHTEHT:
npo6nemMHi NnUTaHHA.

CTtaTTs npucesideHa AOCNIAXEHHIO NPO6AeMHUX NMUTaHb MOLWMPEHHSA CYMiXKHUX NMpaB BMKOHAaBLIB Ha
uMdpoBUIN KOHTEHT. ABTOpPaMu NpoaHanizoBaHO OKpeMi kaTeropii 06’eKTiB CYMiXXHMX npas y po3pisi no-
WMPEHHS MAalHOBUX Ta 0COBUCTUX HEMAMHOBMX MpaB BUKOHABLIB Ha UM@PPOBUNA KOHTEHT. BU3HaueHO,
IO OXOpPOHa MamHOBWX Ta 0COBUCTUX HEMAMHOBUX MpaB BWMKOHABLIB 3aCTOCOBYETbCSA Yy BMMNaAKY, KON
iX BUKOHAHHS TPaAHCNOETbCS B UMdpoBii dopMi Yepe3 oHNnarH-nnatdopmMy nocravanbHuUKa uMdpoBOro
KOHTEHTY. Y Taki cuTyauii BUKOHABLIO HaNeXuTb NpaBoO Ha BMHAropoAy Bi4g nocTayasbHUKA 3a BUKO-
PUCTaHHSA TaKoro BMKOHAHHSA. Te caMe npaBmi0 MOBMHHO 3aCTOCOBYBATUCb CTOCOBHO BUKOPWUCTAHHS Ta
nowunpeHHs 3adikcoBaHoro y doHorpamax 4u BigeorpamMax paHille He TPaHC/IbOBaHOro BUKOHAHHS.
3’coBaHO NpaBOBUIA cTaTyC poHorpaMm Ta Bigeorpamum sik 06'eKTiB CYMiXXHWUX MpaB, OCKiNbKKM came Ui
06’ekTN MOXYTb 6yTK 6e3nocepeaHbO NepeBeneHi y undpoBy dopMy i cTaBaTu npeaMeTaMn AOroBoOpiB,
AKi peryntoTb 06ir uMdpPoOBOro KOHTEHTY. BCcTaHOBNEHO, WO Yy pa3i nepeTBOpeHHS (poHOrpamm yum Bige-
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orpamu B umdpoBy GopMy WASXOM KOHBepTaLii NepBMHHOIO CMrHany 6yab-sKoro Tuny B UMMpPOBUIA CUT-
Han, Taka noxigHa doHorpama 4m Bigeorpama 6yae BBa)kaTucs LM@POBOIO KOMIEK | BTpPAaTUTb A04ATKOBY
OXOpPOHY MalHOBMX Ta 0COBUCTMX HEMAWMHOBUX MNpaB ii BUpOOHMKIB BigNOBIAHO A0 YMOB AOrOBOpY MO-
CTa4yaHHSA UNMDPOBOro KOHTEHTY. Ha 0CHOBI aHani3y cyaoBOi NpaKTUKM BCTAaHOBJ/IEHO, WO NpW yKNaAaHHI
[0roBOpy Ha NocTayvyaHHs UM@POBOro KOHTEHTY, KM € 06'EKTOM aBTOPCbKOrO NpaBa Ta CYMiXXHUX npas
B IHTepHeTi, nocTavyanbHWUK 3060B’A3aHMI OTpMMaTK A03BiN1 Ha BUKOPUCTAHHSA TAaKOrO0 OXOPOHKOBAHOIo
o6’exta abo cnnaTtuTK BIANOBIAHY BMHAropoAy ymnoBHOBaxeHi ocobi (aBTOpy YW BMIACHUKY CYMiIXKHUX
npas) 3a 6yab-sike BUKOPUCTaHHS TBOPY.

O6rpyHTOBaHO HeobXiAHICTb YAOCKOHaNeHHs 3akoHoAaBCTBa B cdepi 3axMCTy aBTOPCbKMX Ta Cy-
MIDKHUX NpaB y MepexXi IHTepHeT WisaxXoM A0NoBHEHHS CT. 1 3akoHy YKpaiHu «[1po aBTOpCbKe NpaBo Ta
CYMiXHI npaBa» MONOXEHHSAMM, AKi BM3Ha4yalTb, WO Yy BMMAAKy MNepLIoyeprosBoro 3anucy goHorpamm
yn BigeorpamMmu B uUMdpoOBI popmi, Takun 3anmc 6yae BBaxaTucsa UMDPOBUM KOHTEHTOM. Bu3HaueHo,
Wwo BupobHMKaM doHOrpam Ta BigeorpamMm HaAa€ETbCSA BUK/IIOYHE MPaBO Ha BUKOPUCTaHHSA TakuMX TBOPIB
B IHTepHeTi. Y pasi, konm doHorpama 4ym BigeorpamMa CTae NpeaMeTOM AOrOBOpPY MoCTayaHHS undpo-
BOr0 KOHTEHTY, Ha BMPOOHMKIB NMOLMPIOETLCS OXOPOHA iX MAaMHOBUX Ta 0COBUCTUX HEMaHOBWX Mpas,
3 MOXJ/IMBICTIO BiAWKOAYBAHHA LWKOAM Y BUMaAKy MOPYLIEHHS UMX npaB nocTavyalbHUKOM LMEPPOBOro
KOHTEHTY.

KniwouoBi cnoBa: LuMdpoBuil KOHTEHT, CYMiXHi NpaBa, aBTOPCbKE NMpaBo, HeEMaTepianbHi AaHi, NpaBa
BUKOHaBL,iB.

Statement of the problem. Due to the development of digital content technologies and streaming
platforms, a number of legal issues arise related to the protection of copyright and related rights on the
Internet. Of particular difficulty is determining the legal regime of related rights objects, in particular
phonograms and videograms, when they are digitized and used through online platforms. The need
to clearly regulate the property and non-property rights of performers and producers of such content
objects becomes even more relevant in the context of streaming services, where digital copies of
performances, recordings and videos can be distributed without appropriate licenses or approvals.

As of today, the legal status of phonograms and videograms converted into digital form is not
clearly regulated by law, which gives rise to numerous legal disputes, in particular, regarding the rights
to remuneration for the use of such digital copies. Given the absence of a unified legal approach to
defining digital recordings as copyrighted content, there is a need to improve national legislation to
ensure proper protection of the rights of performers and producers of phonograms and videograms.

Objective of the study. The purpose of this article is to analyze the legal status of digital copies
of phonograms and videograms, to investigate the existing gaps in the legislation on the protection of
related rights on the Internet, and to develop proposals for improving the legal framework in this area.

The state of development of the issue. The issue of copyright and related rights protection in
the context of digital content and streaming platforms is the subject of active research among domestic
legal scholars. In particular, Kravets V. and Czajkowska-Dabrowska M. considered the theoretical and
methodological foundations of legal protection of intellectual property in the digital environment and
its importance for ensuring the rights of performers and content producers. The specifics of protecting
the rights of performers, authors of phonograms and videograms on online platforms were studied by
Barta J., Markiewicz R., Nowacka I., and a number of other authors.

However, despite a considerable number of studies, a number of important aspects of legal protection
of related rights on the Internet remain insufficiently studied. In particular, the issues of the legal status
of digital copies of phonograms and videograms, as well as determining the conditions for protecting
the rights of performers in the case of broadcasting their performances via streaming platforms,
require more detailed research. In addition, it is worthwhile to study in more depth the mechanisms for
protecting the rights of content producers on platforms that do not provide adequate remuneration for
the use of such works, as well as the need to improve legislation to effectively address these problems.

Presentation of the main material. Legislation in the field of intellectual property rights protection
distinguishes between property and personal non-property rights of authors and their successors in
title related to the creation and use of works of science, literature, and art - copyright and the rights of
performers, phonogram and videogram producers, and broadcasting organizations - related rights [9].
As V. Kravets aptly notes, related rights are the rights to the results of creative activity of performers,
phonogram (videogram) producers, broadcasting organizations, which are formed as a result of their
use of copyrighted works (works of literature and art) [8, p. 99].

Ukrainian legislation does not contain a definition of the objects of legal protection of related rights,
however, Article 35 of the Law of Ukraine «On Copyright and Related Rights» sets out a list of them.
These include: performances of literary, dramatic, musical, musical-dramatic, choreographic, folklore
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and other works; phonograms, videograms; broadcasts (programs) of broadcasting organizations.

The list of related rights provided for in the intellectual property protection legislation includes a
key place for performances of works. It is worth noting that performances of works are granted legal
protection, and therefore one of the prerequisites for the existence of protection is the performance of
a work that is individual, original and creative in nature within the meaning of copyright and related
rights legislation. As noted by A. Kopff a work may have a certain number of indefinite qualitative
features directly added by its performer during the creative interpretation of the work aimed at creating
appropriate emotions and impressions in the viewer [18, p. 41].

Another characteristic feature of performance protection is its performance by an actor (theater,
cinema, etc.), singer, musician, dancer or other person who performs a role, sings, reads, recites,
plays a musical instrument, dances or otherwise reproduces a work of literature, art or folk art, circus,
variety, puppetry, pantomime, etc., as well as conducts musical and musical-dramatic works [9].

We agree with I. Yakubivskyi, who states that a public performance of a work by a singer, musician,
dancer, circus performer, etc. is a creative interpretation of the work performed [14, p. 66]. That is why
scientists consider it necessary to introduce the requirement of personal nature of the performance of
the work and the performer’s belonging to the category of artistic personnel [15, p. 121]. At the same
time, performers are guaranteed protection of their property and personal non-property rights.

In the context of concluding digital content supply agreements, the exclusive right of performers to
allow or prohibit other persons from publicly broadcasting their performances is of great importance. The
protection of property and personal non-property rights of performers occurs in the case of streaming
of such performances, which is carried out in digital form online, directly through the platform of a
digital content provider. In this situation, the performer is entitled to remuneration from the provider
for the use of such performance. The same rule should apply to the use and distribution of a previously
unbroadcast performance recorded in phonograms or videograms.

It is essential for this research to clarify the legal regime of phonograms and videograms as objects
of related rights, since they can directly acquire a digital form and be the subject of contracts for
the supply of digital content. The legislator understands a phonogram as a sound recording on an
appropriate medium (magnetic tape or magnetic disk, gramophone record, CD, etc.) of a performance
or any sounds, except for sounds in the form of a recording, which is part of an audiovisual work [9].
The legislative definition of a phonogram tends to interpret it as a recording of sound made using
analog signal recording technology. However, information and computer technologies make it possible
to perform and store such a recording of a phonogram in the form of digital data, which in turn allows
the phonogram to be classified as digital content [17, p. 100].

A similar construction can be found in the definition of a videogame, under which the national
legislator understands a video recording on an appropriate material carrier (magnetic tape, magnetic
disk, CD, etc.) of a performance or any moving images (with or without sound), except for images in
the form of a recording included in an audiovisual work [9].

It is worth noting that, in accordance with the provisions of copyright and related rights legislation,
both phonograms and videograms are source material for making their subsequent copies. Thus, the
key argument for the possibility of classifying a phonogram or videogram as digital content is the
technology of its first recording. Fixation of a phonogram or videogram in the form of a binary digital
data record is a prerequisite for extending the legal regime of digital content to them. The above
determines the existence of the exclusive property right of the phonogram or videogram producer to
use such digital content and the exclusive right to authorize or prohibit such use by other persons [9].
That is, when concluding a contract for the supply digital content, the supplier will be obliged to obtain
permission from the producer to use it.

If a phonogram or videogram acquires a digital form of expression by converting a primary signal of
any kind into a digital signal, such a derivative phonogram or videogram shall be considered a digital
copy and shall be deprived of additional protection of property and personal non-property rights of its
producers under a contract for the supply of digital content.

It is worth noting that despite the existence of the definition of a phonogram and videogram producer
in the legislation, there are many contradictions in the doctrine regarding the holder of property and
personal non-property rights to phonograms and videograms. Pursuant to Article 1 of the Law of
Ukraine «On Copyright and Related Rights», a phonogram or videogram producer is a natural or legal
person who has taken the initiative and is responsible for the first video recording of a performance
or any moving images (with or without soundtrack); sound recording of a performance or any sounds.
The most controversial issue is the definition of the person who «took the initiative and is responsible».
According to M. Tchaikovska-Dombrovska, a phonogram and videogram producer is a person who
assumes the financial costs associated with the sound or video recording [16, p. 351].
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In order to clarify this issue, we will try to analyze the case law related to the enforcement of
property and personal non-property copyright and related rights on the Internet. Thus, in a case
concerning copyright protection on the Internet, it is noted that posting works on the Internet in a form
available for public consumption is their reproduction, and therefore they are subject to Article 15 of the
Law of Ukraine «On Copyright and Related Rights», which determines the exclusive right of the author
(or other person holding copyright) to authorize or prohibit the use of the work by other persons [10].
Thus, when entering into a contract for the supply of digital content that is the subject of copyright and
related rights on the Internet, the supplier must obtain permission to use such a protected object or
pay an authorized person (author, owner of related rights) a fee for any use of the work.

In our opinion, in order to improve the legislation in the field of copyright and related rights protection
on the Internet, Article 1 of the Law of Ukraine «On Copyright and Related Rights» defining the concept
of phonogram and videogram should be supplemented by adding a provision stating that in case of
the first recording of a phonogram/videogram in digital form, such recording will be considered digital
content. At the same time, producers of phonograms and videograms will have the exclusive right to
use the work on the Internet, and if such a phonogram or videogram is the subject of contract for the
supply digital content, its producers will be subject to protection of their property and personal non-
property rights, and in case of their violation, compensation for damage by the digital content provider.

Ukrainian copyright law guarantees the protection of the exclusive property rights of broadcasting
organizations to use their programs in any way, and the exclusive right to allow or prohibit other
persons from: publicly announcing their programs by broadcasting and retransmission; recording their
programs on a material medium and reproducing them; public performance and public demonstration
of their programs in places with paid entrance [9].

As emphasized by I. Novatska, the broadcasting organization has the exclusive right to dispose of
its own programs and use them. This provision should also apply in the case of recording (fixation) of
programs, including with the use of digital technologies [19].

Similarly, to works, programs of broadcasting organizations are characterized by the individual and
creative nature of the united group of their authors. An objective form of representation of the creative
result of the activities of broadcasting organizations is the publication of programs and broadcasts of
these organizations in a certain way, with the help of technical means [2, p. 9].

In the context of the research, it seems interesting to consider the issue of the mode of transmission
by broadcasting organizations of both digital content that can be supplied to users in the form of
streaming and digital recording available for viewing online and for downloading to a user’s personal
technical device.

We believe that the legal regulation of the protection of property rights to broadcasts (programs)
of broadcasting organizations that are the subject of agreements aimed at the circulation of digital
content should be carried out in the same way as the protection of copyrights to works. Namely, the
supplier of broadcasting programs must obtain a license for their use and supply to other persons.

At the same time, we consider it necessary to exclude the extension of property copyrights to
digital copies of broadcasts (programs) of broadcasting organizations stored in the memory of a user’s
personal technical device and used by the user for his or her own use.

The emergence and development of cloud storage technology, which allows users to create and
edit their own digital content in the cloud (infrastructure as a service) using the supplier’s software
(software as a service), has led to the emergence of new legal relations between the supplier and user
of these services. At the same time, the meaning of the term «service» used in the context of legal
relations for the supply of digital content in a cloud data storage differs somewhat from the legally
enshrined and doctrinally defined approach to it.

At the same time, we consider it necessary to exclude the extension of property copyrights to
digital copies of broadcasts (programs) of broadcasting organizations stored in the memory of a user’s
personal technical device and used by the user for his or her own use.

The emergence and development of cloud storage technology, which allows users to create and
edit their own digital content in the cloud (infrastructure as a service) using the supplier’s software
(software as a service), has led to the emergence of new legal relations between the supplier and user
of these services. At the same time, the meaning of the term «service» used in the context of legal
relations for the supply of digital content in a cloud data storage differs somewhat from the legally
enshrined and doctrinally defined approach to it.

Ukrainian legislation does not contain the concept of services, but the doctrine reveals its content through
a number of characteristic features. Thus, scholars conditionally divide services into three main groups. The
first includes services whose essence is manifested through activities [6, p. 16], the result of which does not
receive material or embodied embodiment; and is reflected in legal consequences - the acquisition of rights
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and obligations by the subject for which it is created [5, p. 487-489]; activities of a citizen or organization
consumed in the process of its implementation, the product of which has no embodied expression [6, p. 41];
an action expressed in a specific useful result created by the work of a person (legal or natural), which is
intangible (not material) in form, is not separated from the activity of its performer, and represents objectively
achievable changes in the external world or the state of the subject [4, p. 9-11].

The second group includes services aimed at achieving a performance result. Its representatives
understand services as the object of binding legal relations, which is a lawful action of the contractor
aimed at achieving a certain result of an intangible nature, limited in time, and the consumption of
which occurs at the time of its provision [12, p. 8], as well as such activities which necessarily lead to
a certain result [3, p. 297].

The third group of scholars introduces the concept of service through an inseparable combination of
activity and its result. They define a service as a result of an activity (when its consumption begins after
its execution), as an activity itself, and as a combination of activity and result [3, p. 38]. Scientists refer
to services initiated by an authorized entity and carried out on the basis of and in pursuance of a legal
act, the activity of an entity aimed at meeting certain needs of its initiator, or at creating the necessary
conditions and means for this [11, p. 145].

When analyzing the main criteria that distinguish the provision of services from other objects of civil
rights, it is worth paying attention to the position of L. Ogieglo, who emphasizes that the concept of
services does not include actions aimed at transferring ownership of property or the right to use this
property to another person for a fee for a certain period of time. In this context, under a digital content
supply agreement, the subject of such supply will be the transfer of digital content to the ownership
or temporary use of another person, and digital content cannot be qualified as a service [20, p. 80].

A specific feature of digital content supply agreements is that its subject matter may take on a
variety of external forms of expression. In some cases, it will be the development and production of
digital content that is independent and long-lasting, while remaining in the form of a digital data record
without a material form of expression.

It is worth noting that the initial Proposal for the Directive 2015/0287 on certain aspects concerning
contracts for the supply of digital content also included digital services related to the creation, processing
or storage in digital form of data received from a consumer and services for the distribution or other
impact on digital data received from other users [21]. However, after numerous discussions of the draft
by the European Commission, the definition of digital content was modified by distinguishing between
the definition of digital content as data generated and delivered in digital form and digital services that
allow interaction with such data [13, p. 163].

Conclusions. Analyzing the legal relations for the supply of digital content in the context of the
current national legislation, we conclude that the contractual obligations of a digital content supplier
differ from the obligations of a service provider. The mechanism of digital content supply is manifested
in the provision of a «service» to the consumer by automated software, and the obligation to develop
and maintain it is imposed on the supplier. Although the automated transfer of digital content does
not exclude the possibility of qualifying the supplier’s actions as a service, in our opinion, taking into
account the purpose of the contract, namely, obtaining digital content in @ manner that allows the
recipient to use it on demand under any conditions, the subject of the digital content supply contract
will be the digital content itself, and all other actions performed by the supplier to transfer digital
content to the user are auxiliary.

Thus, digital content is a new and unique object of civil law. By applying the technique of legal
fiction, it is advisable to extend the legal regime of a thing to legal relations related to its circulation.
In addition, given the creative activity of the author and performer of digital content, it is necessary to
obtain a license for its use when entering into agreements under which it is circulated.
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