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Disciplinary liability of judges is one of the key mechanisms of holding judges accountable. States
are called upon to regulate this area, balancing two main interests - the need to ensure functional
mechanisms of judicial accountability and to ensure real independence of judges. The main international
legal instruments on the disciplinary liability of judges stipulate that states shall provide clear rules
for which judges may be disciplined, excluding disciplinary liability for minor offences and for the
interpretation of laws and facts. Disciplinary proceedings should either be conducted by an independent
body. A proper disciplinary mechanism that holds all public officials accountable for misconduct is an
important element of a credible justice system. At the same time, judicial discipline must be carefully
balanced with the principle of judicial independence as a cornerstone of the rule of law. A miscarriage of
justice that harms fundamental human rights and freedoms is not sufficient to hold a judge accountable.
It must be attributed to the judge as a result of his or her performance of his or her functions in bad
faith or through gross negligence.

Judicial disciplinary responsibility is the control over the activities of judges and magistrates, a legal
institution that exists in any state governed by the rule of law and benefits society and the state as a
guarantor of the judiciary. Constitutional principles mean that violations and sanctions are predefined by
law, so they can be imposed on judges and magistrates through a fair procedure and with all procedural
guarantees. Beyond the substance of the institution, the Spanish and Ukrainian legal systems largely
diverge in terms of infractions, sanctions and processing, despite some similarities in the administrative
and judicial bodies involved. The accountability of judges and magistrates is considered a logical
counterpoint to the independence of the judiciary, and in particular the irremovability of office. This
article examines the accountability of judges and magistrates, both from an organic and a statutory
perspective, as well as the irremovability of judges and its impact on the independence of the judiciary.

Key words: disciplinary liability, judge, judicial system, status of a judge, High Council of Justice,
General Council of Judges, disciplinary proceedings.

Bb3soBa J1.I'. Cy6’ekTn posrnaay aMcuunaiHapHoOro npoBag>XeHHsA Woao cyaai BianoBigHO A0
3aKoHoaaBCcTBaA YKpaiHu Ta IcnaHii: nopiBHANbHO-NpaBoOBUIA aHais.

AvcuunniHapHa BigNoOBiAaNbHICTL CyAAiB € OAHMM i3 K/HOYOBUX MeXaHi3MiB NMpUTArHeHHSA CcyaAdiB A0
BignoBiganbHOCTI. [lep>aBu MOKAMKAHI peryntoBaTu L cdepy, 36anaHCOBYOUM ABa OCHOBHI iHTepecu
- HeobXigHicTb 3a6e3neuynTn PyHKUiIOHaNbHI MexaHi3MuM NiA3BITHOCTI CcyAaiB Ta 3abe3neyeHHs peasibHOI
He3anexHocTi cyaais. OCHOBHI MKHapoAHi HOPMaTMBHO-MPaBOBi aKTW WOAO0 AUCLUMNIIHAPHOI BiAMNOBI-
AanbHOCTI cyaaiB nepeabayatoTb, WO AepXxaBu nepeabadatoTb YiTKi HOpMK, 3@ AKi cyani MOXyTb 6yTu
MPUTArHYTI 40 AMCUMNAIHAPHOI BiANOBIAANBbHOCTI, BUKKOYAKUYM ANCUMNIIHAPHY BiANOBIAANbHICTL 3a He-
3HAYHi NOPYLIEHHS Ta K TJIYMauynTM 3aKOHU i hakTu. AucumnnaiHapHe NpoBaAXeHHS Ma€ 34iNCHIOBATUCS
abo He3anexHUM opraHoM. HanexHui AMCcuUnnaiHapHUn MexaHi3M, SKU BpaxoBYE BiAMOBIAANbHICTb YCiX
AepxXaBHUX cNnyxX60BUIB 3a HEMPaBOMIpHY MOBEAIHKY, € BaX/IMBUM e/ileMeHTOM HaAiliHOoi cuctemu npa-
BOoCyAns. Y TOM Xe yac, cyaoBa gucumniiHa Ma€ 6yTu petenbHO 36anaHcoBaHa 3 NMPUHLMUMNOM He3anex-
HOCTI CyAy SIK Hapi>KHOro KaMeHK BepXOBEHCTBa MNpaBa. [na NpuUTArHeHHs cyadi A0 BiANOBiAaNbHOCTI
He AOCTAaTHbO Cy,Cl,,CI,iBCbKa NMOMWJIKa, AKa 3aBAa€ WKoAUN CbYH,EI,aMeHTaJ'IbHVIM npasam i CBOﬁO,EI,aM JHOANHN.
BoHa CTaBUTbCSA B NMPOBUHY CyaAi BHACNIAOK 34IiIMCHEHHS HUM CBOiX yHKUIM HeagobpocosicHO abo yepes
rpyby Hepnbanictb.
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CyaaiBCcbka amcumniiHapHa BignNoBiAaNbHICTb - Lle KOHTPO/b 3a AiSAbHICTIO cyaaiB i MarictpaTis, npa-
BOBUWN IHCTUTYT, KNI iCHYE B B6yab-5Kili MpaBOBii AepXaBi i NPUHOCUTb KOPUCTb CYCMNIiNbCTBY i AepXaBi
SIK rapaHT cyAoBoOi Bnaan. KOHCTUTYUiNHI NPpUHUMNM O3HAa4aloTb, WO MOPYLWEHHS i caHKUii 3a3ganeriab
BM3HA4YeHi 3aKOHOM, TOMY BOHM MOXYTb O6yTM HaknaAeHi Ha cyaAdiB i MaricTpaTiB 3a 4OMOMOrot crpaBea-
NMBOT nNpoueaypu i 3 yciMma npouecyasbHUMW rapaHTigaMu. o3a CyTTio iIHCTUTYTY icnaHCbKa Ta YKpaiH-
CbKa NpaBoBi cMcTeMu 34e6ibloro po3xoasaTbCs B NaHi NOpyLWeHb, CaHKLUin Ta 06pobkn, He3Baxatoum
Ha HasiBHICTb MEBHOI CXOXOCTi B aAMIiHICTpaTUBHUX Ta CyAOBMX opraHax, wo 6epyTb yyacTb. Bignosi-
LANbHICTb CyA4iB i MaricTpaTiB BBaXa€eTbCs JIOMNYHUM KOHTPANyHKTOM He3aseXHOCTi CyaoBOI Bnaaw, i,
30KpeMa, He3MiHIBaHOCTI nocaan. s cTtaTTa npuceBsayeHa AOCNIAXKEHHIO BigNOBiAANbHOCTI CcyaAiB i Ma-
ricTpaTiB, sIK 3 OpraHi4yHoi, Tak i HOpMATUBHOI TOYKWN 30pY, @ TAaKOX HE3MIiHIOBAHOCTI cyaaiB Ta ii BNUBY
Ha He3aNeXHiCTb Cy40BOi CUCTEMMNU.

KnwuoBi cnoBa: agucuunniHapHa BiaAnMoBiAanbHICTb, Ccyaas, cyAoBa CUCTeMa, CTaTycC cyaai, Buuwa
pagja npasocynasl, FleHepanbHa paja CyAaaiB, AucumniaiHapHe NpoBaAXKEeHHS.

Problem statement. The object of study in this paper is a phenomenon which is of great interest
to society given the crisis situation of recent years. The legal and social role of judges and magistrates
as administrators and supervisors of justice serving the common interests of modern society is of
utmost relevance for the ethical development of citizens. Since ancient times, the figure of the judge
has served as a paradigm of behaviour, emphasising the dedication and honesty embodied in his work,
establishing him as a standard.

Purpose of the study is a study of the procedural aspects of bringing a judge to disciplinary
responsibility under the laws of Ukraine and Spain

The state of the study of the problem. In Ukraine, the following scholars have dealt with
the procedure for bringing judges to disciplinary responsibility: V.V. Gordieiev, S.B. Rabinovych,
0.Z. Khotynska-Nor and others. The implementation of disciplinary proceedings in Spain has been
studied by Almagro Uceda E., Martinez Alarcén, Maria Luz and others.

Presentation of the main material. Traditionally, the accountability of judges and magistrates has
been seen as a natural consequence of judicial independence and, in particular, the inherent security
of tenure. In order for there to be an appropriate balance between the two, it is important that judicial
accountability is effective when appropriate and that its requirement does not become a means of
dominating political power. According to Martinez Alarcén, “the disciplinary moment for judges and
magistrates can no longer aim at maintaining a structure of hierarchical and bureaucratic dependence
that guarantees that the desires of the disciplinary authorities prevail over jurisdictional activity... but
rather... it must aim at the equal and effective performance of the function at the service of the users
of justice” [9]. In the same vein, “it is worth remembering that, according to consolidated and uniform
case law, the inspection and disciplinary powers vested in the General Council of the Judiciary limit
respect for the exclusivity of the jurisdictional function and, consequently, the governing bodies of the
judiciary do not have the power to review the exercise of this jurisdictional power, which, according to
the constitutional mandate, is exclusively vested in judges and magistrates” [3].

First of all, we must say that the disciplinary liability of judges and magistrates is regulated in the
Basic Law of the Judiciary, specifically in its Book 1V, Title III, Title III, which contains articles 414
to 427. Regarding this responsibility, the General Council of Judges is presented as an indispensable
figure, since it ensures, from an institutional point of view, the true independence of judges, without
cracking, superior to other previous periods in which the supervision and control of the disciplinary
regime has been entrusted to the Ministry of Justice, which implies a certain danger regarding the
potential use of the disciplinary instrument as a method of jurisdictional control [11].

This regulatory order was influenced by the amendment made by Organic Law 4/2013, of June 28,
on the reform of the Judicial Council, which amends Basic Law 6/1985, of July 1, on the judiciary. The
objective of this reform was that the disciplinary procedure did not remain fundamentally inquisitorial,
since it could not fall on a single person the decision of the body to initiate the procedure or appoint an
instructor so that he would later have the power to decide whether or not to impose sanctions.

The instrument used to prevent this was the creation of a new person, the Disciplinary Sanctions
Promoter, who was entrusted with the duty of initiating and conducting proceedings, as well as drawing
up charges as a guarantee of the principle of prosecution. He was instructed to check the violations
committed and support the prosecution against a «highly experienced employee» of the judicial service
[1]. The manager of disciplinary sanctions is appointed by the Plenary Session of the General Council
of Judges, which consists of judges of the Supreme Court and persons who have been engaged in this
profession for more than twenty-five years. His powers must coincide with the powers of the judge
of the General Council of Justice who appointed him, and the first one was appointed in advance, as
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established by Art. 606. In addition, the powers granted to him are set out in Art. 605, and consist of
«receiving complaints about the functioning of the judiciary, receiving complaints, as well as initiating
and investigating disciplinary proceedings and filing charges before the Disciplinary Commission».

Thus, we see that this person is given the power to direct the proceedings to a single position,
although it is true that in exceptional cases he can expressly authorize, with sufficient justification,
one of the Council’s lawyers who assists him in the execution of specific instructions in a disciplinary
case, provided that the person to whom it is delegated occupies a career as a judge, as required by
Art. 607.3. Taking into account the general provisions governing this figure, it is reflected that its
inaction can be corrected by the Standing Commission, which may, ex officio or at the request of a
party, demand the violation of the disciplinary procedure, since there are two ways: an appeal can
be filed with the Standing Commission, as reflected in Art. 608.1, against the decision taken by the
Organizer of the Promotion, not to initiate disciplinary proceedings or to continue the submission of the
one already initiated, thus, if the Standing Committee supports the appeal, the relevant disciplinary
proceedings will be initiated or continued in accordance with Art. 608, paragraph 2. Another option is
to authorize the Standing Committee ex officio to order the head of the disciplinary sanction to initiate
or reopen disciplinary proceedings, as provided for in Art. 608 in its paragraph 3 provides.

According to this synopsis, the Disciplinary Commission is simply a «court», since it is responsible
under Art. 604, paragraph 1, in order to «resolve disciplinary proceedings initiated for serious and
very serious misconduct and impose, if necessary, appropriate sanctions on judges and magistrates»,
setting up their agreements as «challenged within one month by appeal to the Plenum», as provided
for in Art. 604 in part 2. The Disciplinary Commission will be made up of the same individuals for the
five years that each Council will last, with the aim of professionalizing the institution and, in addition, it
reflects the proportional composition of the Plenum, since, on the one hand, three of its total members
must be beaved by a group of «lawyers of recognized competence» [1].

For its part, since the Basic Law 4/2013 entered into force, the plenary session of the General Council
was entrusted, among its powers, with «the resolution of those disciplinary proceedings in which the
proposed sanction consists of dismissal from the judicial career», according to Art. 599.1.1009, in relation
to Art. 604.1 in fine, as well as «resolution of appeals filed against agreements on the imposition of a
disciplinary commission» under Art. 599.1.119°,

It should be critically noted that the inclusion of the Commissioner for Disciplinary Prosecution in
the system of responsibility of judges entails a number of shortcomings in relation to the Standing
Commission. We also consider it a concern that the provisions of the Basic Law on the Judiciary that
relate to this issue have not been coordinated with the legal reforms carried out in recent years
regarding the regulatory framework for disciplinary liability and, as far as we know, there is no legislative
development to address the legal situation. However, to be truly critical and fair in our assessment, it
should be noted that there is an attempt to solve the problem contained in the 7th transitional provision
of Organic Law 4/2013, stating that «until the LOPJ is modified in disciplinary matters, all references
that the latter make to the Authorized Instructors of Disciplinary Cases will be understood as references
to the Organizer of Disciplinary Actions, as well as to the lawyers of the General Council of Justice,
who help him»; Despite the good intentions shown by the legislator in this formulation, not all the
shortcomings related to the poor adaptation of the legal provisions of the Basic Law on the Judiciary
have been eliminated, which, to say the least, is alarming, given the extremely sensitive issue that we
are considering from the point of view of the independence of judges[1].

The issue of disciplinary liability in the judiciary is not absolutely “necessarily repressive (...), but,
on the contrary, constitutes an important and necessary component of the correct balance between
independence and responsibility, namely social responsibility” [4]. The periodic evaluation of judges
is an important tool for maintaining the integrity and efficiency of the judiciary. By providing a
detailed and objective analysis of judges’ performance, this process contributes to ensuring a high
level of professionalism and accountability of magistrates. It helps to identify strengths and areas
for improvement, thus creating opportunities for growth and improvement. In addition, evaluation
contributes to strengthening public confidence in the justice system by demonstrating transparency and
commitment to quality and fairness.

Disciplinary proceedings against a judge are a set and sequence of procedural actions of the High
Council of Justice, the person (judge) being brought to disciplinary responsibility, the person who filed
the complaint, and other participants in the disciplinary proceedings to consider and resolve the case
in the area of official discipline, regulated by the law [5]. It is worth noting that disciplinary sanctions
should be applied in accordance with the principle of proportionality. If an authorised entity has decided
to impose a disciplinary sanction on a judge that prohibits the judge from administering justice in a
particular court, such a judge shall be subject to temporary suspension from the administration of
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justice from the moment the decision to impose the said disciplinary sanction is made. If a judge
has any outstanding disciplinary sanctions, a more severe disciplinary sanction should be imposed on
him or her. In addition, a judge who has an outstanding disciplinary sanction shall be deprived of the
opportunity to participate in the competition for a judicial position.

0.Z. Khotynska-Nor points out that compared to previous periods of judicial reform, the current
one is distinguished by the «severity» of the introduced changes in the field of regulatory regulation
of bringing judges to disciplinary responsibility [5]. In particular, the logical, structural and systematic
methods of analysis of certain provisions of the current Law No. 1402-VIII made it possible to conclude
that the grounds for bringing judges to disciplinary responsibility are not exhaustive, as well as that
most of them provide for the possibility of applying the most severe type of disciplinary sanction - a
motion for the dismissal of a judge from office.

In accordance with Article 108 of the Law of Ukraine «On the Judiciary and the Status of Judges»,
disciplinary proceedings against a judge are carried out by the disciplinary chambers of the High
Council of Justice in accordance with the procedure established by the Law of Ukraine «On the High
Council of Justice», taking into account the requirements of this Law [9].

The Law of Ukraine of July 14, 2021 No. 1635-IX «On Amendments to Certain Legislative Acts of
Ukraine Regarding the Procedure for Election (Appointment) to the Positions of Members of the High
Council of Justice and the Activities of Disciplinary Inspectors of the High Council of Justice», which
entered into force on August 5, 2021, significantly changed the procedure for conducting disciplinary
proceedings against judges, provides for the establishment of a service of disciplinary inspectors of
the High Council of Justice, to whom disciplinary complaints are distributed and who have become
participants in the disciplinary case [7].

The disciplinary function of the HCJ has been restored since November 1, 2023. In connection with
the entry into force on October 19, 2023 of the Law of Ukraine dated September 6, 2023 No. 3378-
IX «On Amendments to the Law of Ukraine «On the Judiciary and the Status of Judges» and Certain
Laws of Ukraine on Changing the Status and Procedure for the Formation of the Service of Disciplinary
Inspectors of the High Council of Justice» and the enactment of the Law of Ukraine dated August 9,
2023 No. 3304-IX «On Amendments to Certain Laws of Ukraine on the Immediate Resumption of
Consideration of Cases on Disciplinary Liability judges» on October 19, 2023, the High Council of Justice
adopted Decision No. 997/0/15-23 on the resumption of the automated distribution of complaints
among members of the HCJ regarding the disciplinary misconduct of a judge from November 1, 2023.

Paragraph 237 of Section III «Final and Transitional Provisions» of the Law of Ukraine «On the High
Council of Justice» establishes that temporarily, until the day of the start of the work of the Disciplinary
Inspectors Service of the High Council of Justice, the powers of the Disciplinary Inspector are exercised
by a member of the Disciplinary Chamber (rapporteur) determined by the automated system for the
distribution of cases. Such a rapporteur shall not participate in the voting of the Disciplinary Chamber
when making a decision to bring a judge to disciplinary responsibility or to refuse to bring a judge to
disciplinary responsibility.

In pursuance of the provisions of parts two, three, and four of Article 26 of the Law of Ukraine «On
the High Council of Justice», the HCJ in 2023 determined the personal composition of three Disciplinary
Chambers, today each of the three Disciplinary Chambers includes five members of the HCJ.

According to part three of Article 42 of the Law of Ukraine «On the High Council of Justice»,
disciplinary proceedings include:

1) preliminary inspection of a disciplinary complaint, study of materials to establish signs of a
disciplinary offense committed by a judge, making a decision to leave a disciplinary complaint without
consideration and return, refusal to open a disciplinary case or open a disciplinary case;

2) preparation of a disciplinary case for consideration, consideration of a disciplinary case and
adoption of a decision on bringing a judge to disciplinary responsibility or on refusal to bring a judge
to disciplinary responsibility;

3) consideration of a complaint against a decision to bring a judge to disciplinary liability or to refuse
to bring a judge to disciplinary responsibility [8].

Returning to the disciplinary offences regulated by the legislation of the two states, we find that
only 11 of them are approximately identical, the rest are formulated either more generally or more
specifically. Some of the disciplinary deviations have caused various disputes and debates among
practitioners and doctrine, leading to different arguments in favour of the view on whether agomin should
be formulated in a general or limited way. Thus, with regard to the legal formulation of disciplinary
offences of magistrates, the specialised literature argues that despite the fact that a limited list would
reduce or eliminate subjectivity in the qualification of actions as disciplinary offences, it is believed that
this provision has two drawbacks:
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- firstly, there may be situations of actions that, although they do not bring a certain value, should
not be considered as disciplinary offences, since they are not punishable by law;

- secondly, it may appear that certain actions that have a minor impact on labour relations, without
legal or material significance, are subject to sanction only because they are on the restrictive list of the
law [2].

Conclusions. Thus, the bodies authorised to conduct disciplinary proceedings against a judge in
Ukraine are the High Council of Justice and in Spain - the General Council of Judges. They consider
complaints against decisions to bring a judge to disciplinary responsibility; decide on the establishment
of bodies to hear cases of disciplinary responsibility of judges. The general rule is that disciplinary
offences should relate to the manner in which the professional activity is carried out, not to the legality
of the judgement or ethical breaches. Only as an exception, disciplinary liability of judges is allowed
for a certain degree of culpable violation of legal norms in the course of judicial activity, which requires
careful regulation of this ground and great caution in its application
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