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Currently, due process faces complex challenges arising from social, technological, and political
transformations that test its ability to adapt and evolve. One of the most pressing problems is the crisis
of access to justice, which affects many countries where large segments of the population face economic,
geographical, or cultural barriers to effectively defending their rights. This situation gives rise to what
some authors call “differentiated citizenship”, where the degree of legal protection that people receive
varies according to their economic capacity, level of education, or belonging to marginalized groups.
The collapse of many judicial systems under the weight of excessive procedural burden exacerbates this
problem, leading to delays that are themselves denials of justice. Faced with this challenge, different
jurisdictions have implemented reforms such as shortened processes, alternative dispute resolution
mechanisms, and the use of technology to streamline procedures, while always taking care not to
sacrifice fundamental guarantees for the sake of efficiency.

The growing interest in defining the essence and content of due process is due to the significant
social importance of procedure in law as a guarantee of effective law-making, law enforcement, and the
protection of the rights and freedoms of individuals and citizens. Due process is a fundamental concept
in the legal field that ensures that all people have the right to a fair trial and to be heard. This principle
underlies many legal systems worldwide and is essential for protecting individual rights. In this article,
we will take a detailed look at what due process is, its importance, its components, and how it is applied
in various legal situations.

The article examines the most important guarantees of personal freedom and inviolability, which are
reflected in international human rights agreements and enshrined in the constitutions of modern states,
and analyses international judicial practice.

Key words: due process, principles of Law, judicial practice, international standards, human rights,
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BooBiueH B.A., Fypanenko H.A. CynoBa npakKTuka Ta A[OKTPUHA <« HaNeXHOi npaBoBOi
npoueaypu>» y npaktuuli Mi>kHapo>XHUX CYAiB.

Hapasi HanexHuii npouec CTUMKAETbCA 3i CKNAaAHMMW BUKIMKAMWU, WO BUHUKAKTb Yy 3B'A3Ky 3
couiasnbHUMU, TEXHONOMYHUMUM Ta NONITUYHMMKU TpaHchOopMaLigaMKU, SKi NepeBipsA0Tb MOro 34aTHICTb A0
aganTauii. OgHielo 3 HanrocTpiwmx npobnem € kKpusa AOCTyny AO MNpaBoCcyAAns, ska 3adinae 6araTto
KpaiH, Ae BenuKi BEpCTBM HACENIeHHS CTMKalTbCA 3 €KOHOMiYHUMU, reorpadiyHUMU YU KYNbTYPHUMU
6ap’epamn ansa edpeKTUBHOroO BiACTOOBaAHHS CBOiIX MpaB. Lis cuTyauis nopoaxye Te, Wwo AesKi aBTopu
Ha3MBaloTb «AndepeHLUiioBaHMM rpoOMaasaHCTBOM», KON CTYMiHb MPaBOBOro 3axUCTy, KU OTPUMYIOTb
N0AN, BapItOETLCA 3a/eXHO Bif IXHIX €KOHOMIYHUX MOXJIMBOCTEN, PiBHA OCBITM YW MPUHANEXHOCTI A0
MapriHanizoBaHux rpyn. Konanc 6aratboXx CyAOBWMX CWUCTEM Mig Barow HAaAMIPHOro npouecyasnbHOro
HaBaHTaXeHHS 3aroCTploe L npobnemy, WO NpM3BOAUTL A0 3aTPUMOK, SKi cami no cobi € BiAMOBOIO Y
npaBocyani. 3iTKHYBLMWCh i3 LMM BUKJIMKOM, Pi3Hi opucankuii BnpoBaguin pedpopmu, Taki Sk CKOpoYeHi
npouecu, anbTepPHATUBHI MexaHi3MM BUPILLEHHSA CMOPiB Ta BUKOPUCTAHHS TEXHONOrIM Ans onTuUMisauii
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npoueayp, ane 3aexau abatoum npo Te, wWob He xepTByBaTU PyHAAMEHTaNlbHUMW rapaHTiIMU 3apaau
edeKTUBHOCTI.

3poCTaHHS 3auikaBNeHHs 40 NMUMTAHHSA OKPEeCAeHHS CYTHOCTI Ta 3MICTY HasleXHOI NpaBoBOi Npoueaypu,
3YMOBJ/IIOETbCA 3HAYYLWOK CYyCnibHOK Barow npoueaypu y npasi, Ak 3abesneku pieBoro xoay
NpaBOTBOPEHHS, MpaBopeanisauii, NpaBo3acTOCyBaHHS, @ TakKoX OXOPOHM MNpaB i BONbHOCTeN 0cobwu
Ta rpoMagsiHuHa. HanexHa npasBoBa npoueaypa € OCHOBOMOJ/IOXHUM MOHATTSAM Yy NMpaBoOBOMY MOJi, sike
rapaHTye€, WO BCi JII0AN MaOTb NpaBo Ha cnpaBeasnBuiA CyaoBuin pos3rnag i 6ytv nouytumu. Ller npmHumn
nexunTb B OCHOBI 6araTbOX NMpaBOBUX CUCTEM MO BCbOMY CBIiTY | Ma€ BaXKJiMBe 3HAYEHHS AN 3aXUCTy
npaB 0cobuCTOCTi. Y Uil cTaTTi HAMM AeTanbHO PO3r/SHEMO, WO TakKe HanexHa npaBoBa npoueaypa, ii
Ba>X/IMBICTb, il CK/1AA0BI Ta K BOHA 3aCTOCOBYETbCS B Pi3HUX NPaBOBUX CUTYyaLisiX.

Y cTaTTi po3rnsiHyTO Halbinbl BaXNMBi rapaHTii cBo60AM Ta HeAOTOPKAHHOCTI 0cobu, sAKi BigobpaxeHi
B Mi>KHapOAHMX yrogax npo rnpasa AIANHM Ta 3aKpineHi B KOHCTUTYLiSIX Cy4acHUX Aep)XaB Ta 34iNCHEHO
aHani3 Mi>kHapoAHOiI Cya0BOI MPaKTUKW.

KnrouoBi cnoBa: HanexHa npaBoBa npoueaypa, NpyuHUNUAM Npasa, CyAoBa nNpakTuka, MiXKHapoAaHi
cTaHAapTu, nNpasa AAWHK, CYA0BUI npouec.

Problem statement. Due process is a set of legal safeguards that ensures that a person is not
deprived of their liberty or property without following a fair and equitable procedure. This concept is
rooted in the idea that all human beings have fundamental rights that must be respected and upheld.
The concept of due process is enshrined in many constitutions and international treaties, underscoring
its significance in the realm of human rights.

Due process can be divided into two main categories: due process on the merits and due process
in general. Due process is concerned with the protection of fundamental rights, while procedural due
process focuses on fair trial guarantees. Both categories are essential to ensure that people’s rights are
respected in any judicial process.

The purpose of the research is to examine the doctrine of ‘due process’ in the practice of
international courts and its impact on the formation of uniformity in judicial practice.

The state of the study of the problem. The concept of due process is studied by Ukrainian
scientists in various fields, including law theory, constitutional law, civil procedure, and international
Law, among others, by authors such as A. Andreichenko, S. Pogrebnyak, N. Sakara, S. Shevchuk, and
O. Shcherbanyuk.

The state of the study of the problem. International law does not recognize a sharp distinction
between the substantive law and the adjectival Law [5]. Today, international judicial procedure in the
International Court, and in international litigation between two or more States generally, is an entirely
autonomous and independent institution of international law and practice having only superficial
resemblances to domestic legal procedure and to the procedure of other institutions authorized to
decide disputes and other cases in which a State may be involved as a party. In many respects,
the situation is reversed; the practice of international arbitration between two or more States (and
between a State and an international intergovernmental organization) is being closely influenced by
the practices of the International Court. When evaluating procedural occurrences in other international
tribunals, the Court tends to judge them in light of its own practices and procedures. Thus, in dealing
with a question of costs before the United Nations Administrative Tribunal, the Court took account of
the fundamental principle regarding costs in contentious proceedings before international tribunals and
cited Article 64 of its own Statute. In the Arbitral Award of July 31, 1989, case, the Court referred in
general terms to the practice of international tribunals which shows that it ‘sometimes happens that a
member of the tribunal votes in favour of a decision... though he might individually have been inclined
to prefer another solution’ [3].

Due process is a legal principle that stipulates that no free person may be arrested, or imprisoned,
or deprived of liberty, or exposed to the Law or expelled, or in any other way restricted in rights,
that the authorities will not act or order actions against him, except for actions provided for by the
current Law Due process is an integral condition for the implementation by state bodies of the function
of considering and resolving disputes, when their decision can potentially restrict civil liberties. The
purpose of the procedural order in law is to ensure and protect human rights, freedoms, and legitimate
interests, thereby guaranteeing the avoidance of arbitrariness by state authorities. Therefore, defining
clear criteria for the propriety of the legal procedure is crucial for the practical implementation of legal
prescriptions [6, p. 55].

V. Novozhylov notes that due process is a procedure for carrying out legally significant actions that
puts into practice the rule of law by applying to each person those rules of law that fully correspond to all
important objectively existing circumstances and allow unambiguously and in advance to predict such
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application and its results [8, p. 116-117]. A “legal” procedure is a procedure that fully corresponds
to and affirms in practice the principle of the rule of law. It is worth paying special attention to the
fact that we are not talking about a legal procedure, one that takes place in accordance with the law,
but rather about a legal procedure. In this regard, linguistically, the Anglo-American principle of “due
process of law” reflects this important substantive emphasis less, because literally it is translated “in
accordance with the process established by law” (continental Lawhistorically has less opportunities for
transformation, filling old constructs with new meaning, which, in contrast, succeeds in the standard
law system with the existence of a precedent in it and the role of the Court, which under certain
circumstances can act as a generator and translator of law.

S. Nesterenko notes that “due legal procedure is a legal principle that provides that no free person
may be arrested, or imprisoned, or deprived of liberty, or declared outlawed, or exiled, or in any other
way limited in rights, unless the authorities take or order actions against him, except for actions
provided for by applicable law [7, p. 381]. Due legal procedure is an indispensable condition for the
implementation by state bodies of the function of considering and resolving disputes, when their decision
can potentially limit civil liberties. The purpose of the procedural order in Law is to ensure and protect
the rights, freedoms, and legitimate interests of a person, guaranteeing the avoidance of arbitrariness
by state authorities. Therefore, determining clear criteria for the appropriateness of legal procedure is
of great importance for the practical implementation of legal provisions.”

Despite the difficulties encountered by the doctrine in defining the concept of the right to a fair trial,
which is the result of the merger of two quite different legal systems - continental and Anglo-Saxon -,
the situation of the parties in the trial from a practical point of view is not affected, but, on the contrary,
is facilitated, and this is due to the principle that the ECHR constantly applies in its jurisprudence,
ensuring rights in an “effective and concrete” way, and not “illusory and purely theoretical”. All the
conclusions highlighted in the study have led us to our own formulation of the concept of a fair trial,
which, in our opinion, is a fundamental principle of public order, designed to ensure the procedural
balance of the parties and the legality of the procedure by observing certain guarantees that provide
for access, free access to justice, the public nature of the debate, held within a reasonable time, by an
independent and impartial tribunal, established by law with the right to a lawyer and the issuance of a
reasoned decision.

Speaking about the dimensions of due process, one can understand its double connotation: formal,
which is related to respect for the basic, formal or procedural guarantees in the process, such as the
right to defense, the right to proper motivation, the right to plurality of instances, etc.; and material,
which is related to compliance with the requirements of justice and reasonableness through judgments
of proportionality, the prohibition of arbitrariness, etc.

Through the study of due process and its dimensions, both formal and material violations are
considered as an ideal method of analyzing the content of due process. We consider this point to
be critical, since it takes into account not only the procedural, but also the purely formal aspects of
the process; but a more comprehensive consideration of the negative consequences of the various
principles and values that the Constitution protects equally; its quality as a fundamental right, which
attributes to it both an objective and subjective aspect that must be protected and respected in the
same dimension.

According to one of the well-known professors of the University of Oxford, D. Galligan, on the topic
of fair procedure, the concept of “procedures” is the steps that are taken or the methods that are used
to make a decision and introduce actions or decide a case in a certain way in a legal or administrative
context. Moreover, the concept of “process” is a convenient general term that encompasses a set of
procedures related to a decision or action [2].

The interpretation of due process in the United Kingdom is more restrictive. Despite various
judicial opinions, the current understanding is that acts of the British Parliament are not subject to
judicial review except in the context of due process. The British legal system also has other principles
that aim, for example, to guarantee the equivalent of American due process in the administrative and
executive spheres. In Australia, due to its parliamentary government, which entails a specific balance
between the legislative and executive branches of power, the understanding of due process is also
limited. Certain legislative acts are exempt from judicial review, which may result in restrictions on
due process. The Constitution does not mention due process; therefore, the doctrinal interpretation
of due process, which is limited to the judicial sphere, differs from that observed in the US and
Brazilian legal systems.

The principles of legal procedure have become universal due to the decisions of the European Court
of Human Rights and apply to both procedural proceedings and legal procedures that public authorities
must follow when adopting relevant acts regarding human rights, freedoms, and legitimate interests.
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However, this doctrine of legal procedure was used in the practice of the Constitutional Court of Ukraine.
In its decisions of February 28, 2018 on the recognition of the LLawon language as unconstitutional and
of April 26, 2018 on the recognition of the LLawon referendum as unconstitutional, the Constitutional
Court of Ukraine, pointing out the direct connection between the observance of the “due process” and
guarantees of the rights and legitimate interests of a person and a citizen, actually gave the procedural
principles of the authorities a binding meaning. That is, if due process has been violated in parliament
or another public authority, there is no point in examining the content of the relevant act, since it is
null and void.

Procedural due process, also known as substantive due process, is considered more limited than
substantive due process and is characterized by a simple rule of respect for a previously established
procedure. Despite its limited scope, this aspect of due process is more frequently employed by the
doctrine and users of the Law; perhaps precisely because of the word “process” in the principle under
study, it has been underutilized in this sense.

The Due Process Clause in American constitutional law at the first stage (5th Amendment), as is
well known, refers only to guarantees of a procedural nature, in fact the so-called procedures relating
to the right to an orderly trial, ordered by principles such as, in the field of criminal procedure, the
prohibition of the promissory note of achievement (a legislative act that is relevant for finding a person
guilty of a crime, without the precedent of the ordinary process and the trial in which he is guaranteed
sufficient protection) and retroactive laws (ex post facto law), in addition to the prohibition of coercive
self-incrimination, twice trial on the same fact (double jeopardy) and the right to a complete defense
and adversarial process.

In a theoretical sense, “due process” refers to a form of justice administration, characterized by a
set of procedural human rights guarantees designed to ensure procedural fairness in the justice system.
The guarantees, which in their entirety form due process, include the right to judicial protection, the
right to an effective investigation; the right to a speedy trial; the right to a public trial; the right to
an impartial trial; the right to an impartial jury trial; the right to an adversarial process; presumption
of innocence; the right not to testify against oneself; the right to interrogate prosecution witnesses in
Court; the right to the assistance of a lawyer during the trial; the right to be heard; the right not to
be punished twice for the same crime; the right to direct trial; the right to a continuous process; the
right to appeal.

The application of due process is one of the constituent elements of the principle of the rule of law.
It implies, among other things, that the prescriptions of law determine the powers of public authorities
and officials who have permission to act, and continue to act within the limits of the powers granted to
them.

While Article 6 of the European Convention and its interpretation by the Strasbourg Court remain a
model for the right to a fair trial, constitutional Law has challenged the strengthening or expansion of
European principles. Although Article 13 of the Convention does not require that the adequate remedy
it guarantees to everyone be a judicial remedy, constitutional judges have enshrined the right of the
judge by providing him with a fundamental basis that denies States the right to derogate from it.

Clearly enshrined in the constitutions of Germany, Italy, and Spain, it has been widely read by their
constitutional courts [1].

The due process clause in American constitutional law at the first stage (the 5th Amendment), as is
well known, refers only to procedural guarantees, properly so-called, relating to the right to an orderly
trial, procedures regulated by such principles as, in the field of criminal procedure, the prohibition of
a bill of attainder (a legislative act that is significant in finding a person guilty of a crime, without the
precedent of a regular trial and trial in which he is guaranteed adequate protection) and retroactive
laws (ex post facto law), in addition to the prohibition of forced self-incrimination, trial twice for the
same fact (double jeopardy) and the right to a complete defense and adversarial process. Substantive
due process is a manifestation of due process in the substantive sphere. Its scope is considered broader
than the procedural side, since it manifests itself in all branches of law (administrative, civil, economic,
tax, criminal, etc.).

Substantive due process of law protects the substantive right of a citizen, preventing the Law in the
general sense or an administrative act from violating the rights of a citizen, such as life, liberty, and
property, and others arising from the Constitution or included in it.

The US Supreme Court understands that it has the right to review any law and determine whether
it is legal, not an abuse of state power.

The Minister of the Federal Supreme Court, Carlos Velloso, issued a decision that, in a few words,
perfectly captures the essence of the substantive aspect of due process: “due process, with its
substantive due process, constitutes a limit for the legislative power in the sense that laws must be
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drafted with justice, must be endowed with reasonableness and rationality, and must maintain, in the
opinion of W. Holmes, a real and substantial connection with the purpose to be achieved” [4].

Conclusions. Despite the unwavering importance of the principle of due process, some national
proceduralists are content to only touch on its historical evolution. They refer to it in terms that
go something like this: that it has its origins in Anglo-Saxon Law, but that national constitutions
have always accepted it, and only in the 1988 Constitution was it directly elevated (or elevated) to
a constitutional category. A static definition for the institution is difficult, if not impossible, since it
must not be limited to pre-established concepts, and it must adapt to new rights arising from change
and social progress. It is considered a fundamental principle because it is closely linked to all other
principles applicable to the process and also ensures the exercise of these rights against obstructive
facts such as laws or unjust administrative acts.

The European Court also bears witness to a large number of issues related to due process, with a
strong emphasis on the criminal aspect. Some national analysts draw attention to the frequency of
cases heard by this Court on issues of judgment, as well as the frequency of cases heard by the national
jurisdiction under Article 6 of the 1950 Convention, which concern us today. The right to due process
of law must always aim at equality, impartiality, respect, truth, justice and legality and the correct
application of the law within the framework of respect for human dignity, understood as a progressive
and methodical activity that must be carried out in accordance with pre-established rules, the result
of which will be the dictate of an individual norm of conduct (whether an acquittal or a conviction). In
order to declare the applicability of substantive law to a legal case.
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