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The article is devoted to the analysis of problematic legal issues of librarian performance review. It is
noted that the legal regulation of performance review is regulated by the Law of Ukraine On Professional
Development of Employees No. 4312-VI of January 12, 2012. It is emphasized that employees who pass
performance review have the opportunity to establish themselves as qualified, competent and proactive
employees, and to ensure career growth. In turn, employers have the opportunity not only to form a talent
pool, but also to improve the efficiency and quality of collective work.

It is emphasized that during performance review, a person is considered to be suitable for the position
held, until otherwise established by the decision of the Performance Review Board. It is noted that no one
can claim and officially define a person as unsuitable for the position held until such a decision is made by
the Performance Review Board. Please note that the qualification mismatch is an evaluation category that
depends on the specific circumstances of the case. It is emphasized that the decision of the Performance
Review Board on unsuitability of an employee for the position held must be justified. It is concluded that
performance review should always be carried out within legal framework.

Not only the legal aspects of librarian performance review are studied, but also the case law on this
issue. It is noted that there are a number of problems in this area, both legal and organizational. After
all, this will allow to avoid adverse consequences for an employer. It is emphasized that the issue of
professional competence of the composition of the Performance Review Board is not defined by the above
Law. It is proposed to define at the legislative level the concept and clear criteria by which a highly qualified
specialist can be identified. A number of scientific publications on this issue have been studied. General
conclusions have been made that the current legislation in this area requires reform, and proposals have
been made to improve legal regulation in this area, which will allow improving the procedure for employee
performance review, in particular, making it more effective.
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TproxaH O.A. [lo nuUTaHHA aTecTtauii 6i6nioTekapiB: NMpaBoBMIA acnekT Ta ornsp cyaoBoOi
NpaKTUKK.

CraTTa npucBsiyeHa aHanisy npobneMHUX NpaBoOBMX MWUTaHb aTecTauii 6ibnioTekapis. 3BepTaeTbcsa yBara, Lo
npaBoBe perynioBaHHSA NPOBeAEHHs aTecTauii NpauiBHUKIB peryntoeTbcst 3akoHOM YkpaiHn «[po npodeciiHui
pO3BMTOK npauiBHuKiB» Big 12.02.2012 poky N2 4312-VI. MMigKpecntoeTbCs, WO MpauiBHUKKU, AKi MpOXoAasTb
CniBpobITHMKM, ane MarTb MOX/IMBICTb 3abe3neunT Kap'epHUi picT. Y cBoto Yepry poboToaaBLi MatoTb MOXJ/IUBICTb
He nuwe copMyBaTh KagpoBuii pe3eps, ane M NigBUWNTU edeKTUBHICTb Ta SIKICTb KONEKTUBHOI npadi.

AKLIEHTYETbCS yBara, LWo nig 4yac atecTauii ocoba BBaXkaeTbCs Takoto, LLLO BiANOBIAAE 3aiMaHii nocagi, moku
iHWe He byae BCTaHOBNEHO pilleHHSAM aTecTaliliHOT KOMICii. 3a3Ha4Ya€eTbCs, WO HIXTO He MOXe CTBepAXYyBaTu
M odiuinHo BM3Ha4aTM 0coby Takotw, WO HEe BiAMOBIAAE 3aliMaHili Mocaji, NOKW LWoAO0 Hei aTecTauilnHow
KOMicCi€eto He byae BMHeCeHO Take pilleHHs. 3BepTaEeTbCsa yBara, Wo HeBiAMOBIAHICTb KBanidikauii 3aiMaHin
nocagi — ue OuiHOYHa KaTeropisl, sika 3aneXuTb BiA KOHKpPeTHWMX o06CTaBMH cnpaBu. HaronowyeTbcs, Wwo
pilleHHs aTecTauiliHOi KOMICii Mpo HEeBIANOBIAHICTb MpauiBHWKA 3aKiMaHili nocadi Mae 6yt o60B’'A3KOBO
obrpyHToBaHmMM. ChopMynbOBaHO BMCHOBOK, LLO aTecTauis 3aBxanm Mae 6yTu nposegeHa y npaBoMy MOSii.
AZXe Le [03BOINTb YHUKHYTU HECnpUsATAMBMX Hacnigkie Ansa pobotoaasus.

[ocniaxyroTbCa He nuwe npaBoBi acnekTu artecTtauii 6ibnioTekapiB, a TakKoX cyaoBa MpakTuMka 3
LbOro MUTaHHsA. 3BEpPTa€ETbCA yBara, WO y AaHOMY HanpsiMy iCHYE HM3Ka npobneM, sik NpaBoOBOro, TakK i
opraHizauiiHoro xapakTtepy. Haronowyerbcs, WO MNUTaHHS WoA0 NpodecinHoi KoMMeTeHuii cknaay
aTecTauiiHoi KOoMicCii BMWEBKa3aHNUM 3aKOHOM He BM3HaA4eHO. 3arporoHOBaHO Ha 3aKOHOAAB4YOMY piBHi
BM3HAYUTU MOHATTS Ta YiTKi KpUTepii, 3a SKMMMU MOXHa iAeHTUdiIKyBaTU BUCOKOKBanNidikoBaHOro daxisus.
JocnigxeHa HM3Ka HaykKoBMX nybnikauin woao uiei npobnemMatmkn. 3pobreHi 3arasbHi BACHOBKM, L0 YMHHE



80 EnekTtpoHHe HaykoBe BuMAAHHS «AHaJliTM4HO-NMOPIBHAJIbHE MpaBO3HaBCTBO »

3aKOHOAABCTBO Y Ui cdepi noTpebye pedopMyBaHHS, a TakoX HadaHi Npono3uuii Wwoao BAOCKOHAIEHHS
NMpaBOBOro perynoBaHHA y Ui cdepi, SKi A03BONATb MOKpalMTM Mnpoueaypy aTectauii npauiBHUKIB,
30KpeMa, 3pobnsaThb ii 6inbl eekTUBHOM.

KnrouoBi cnoBa: KoHCTUTyUis YKpaiHu, ouiHKa AiNoBMX SSKOCTEN NMpauiBHMKA, aTecTauis npauiBHUKIB,
npodeciiHa KOMMNETEHLUIs, TPYAOBUN Crip, 3aXMUCT TPYAOBMX MpaB, NpPodeCinHUI pO3BUTOK MpaLiBHUKIB,
aTecTauiiHa KoMmicis, nigTBepaXeHHs kBanidikauii npauiBHMKIB.

Problem statement. One of the pressing issues in labor law is the development of effective mechanism
for evaluating employee performance. After all, now, it is difficult to evaluate employee competencies.
In Ukraine, there is such a form of evaluation of employee competencies as performance review, which
is aimed not only at compliance of an employee with a certain level of qualification, but also at checking
business and professional qualities of each employee. It is worth emphasizing that today, unfortunately,
employee performance review is far from perfect and that is why it requires further research in order to
eliminate the challenges of its implementation.

Purpose of the study.The purpose of the study is to determine theoretical and legal provisions related
to the main stages of organizing librarian performance review, to study problematic issues that arise during
librarian performance review, and to make proposals for improving legislation in this area.

Status of problem development. At different times, the issues of legal regulation of employee
performance review have become the subject of research by many scientists, in particular, problems related
to personnel performance evaluation and issues of employee performance review have been studied in
the works of such scientists as M. Albert, M. Woodcock, L.V. Balabanov, O.A. Hrishnova, H.A. Dmytrenko,
H.T. Zavynovska, O.V. Krushelnytska, V.Ya. Burak, K.Ye. Hryb, I.M. Yakushev, K.H. Harbuzuk, N.B. Bolotina,
0.V. Stasiv, S. Tishchenkova and others. Without diminishing the importance of scientific works of the
above authors, we believe that today there are a number of practical and theoretical problematic issues in
this area that require further scientific research.

Presentation of main material. First of all, we note that currently employee performance review
is given an important place due to the fact that performance review is of great importance not only for
employers, but also for employees. After all, the results of performance review serve as a reasonable basis
for an employer to make important personnel decisions.

Thus, S. Tishchenkova identifies the following levels (aspects) of understanding employee performance
review: 1) performance review - activity; 2) performance review - procedural form of such activity
(performance review procedure); 3) performance review - institution of labor law; 4) performance review -
labor relations; 5) performance review - legal fact (legal consequences of performance review) [1, p. 137].

Conducting performance review is regulated by the Law of Ukraine On Professional Development of
Employees No. 4312-VI of January 12, 2012. The same Law stipulates that employee performance review
is a procedure for evaluating compliance of professional level of employees with qualification requirements
and job responsibilities, and evaluating their professional level [2]. To this fact, the Supreme Court has
repeatedly pointed out that unsuitability of an employee for the position held or the work performed is a
documented inability to continue performing work by an employee, provided that such work requires a
certain qualification or health condition [3].

It should be noted that performance review will not provide a significant position in the system of working
with employees if its results are not confirmed and developed through incentive measures. After all, the
guarantee of implementation of recommendations of the Performance Review Board is a prerequisite for
achieving all the goals of performance review.

As noted above, one of the ways to identify unsuitability is to conduct employee performance review.
Thus, case law confirms that the Supreme Court in case No. 464/1610/18 of January 21, 2020 expressed
the position that an employer created a separate regulation on performance review, issued an order on
employee performance review, familiarized employees with the topic of performance review, conducted the
performance review, based on the results of which an employee was dismissed. The Supreme Court also
concluded that the procedure applied by an employer fully complies with the requirements of the law [4].

It is important to emphasize that today, in addition to the Law of Ukraine On Professional Development
of Employees No. 4312-VI of January 12, 2012, the procedure for conducting performance review of
certain categories of employees is regulated by other legal acts. It is necessary to separately focus on
the problematic legal aspects of librarian performance review. It should be noted that a librarian can
be a person who has a basic higher education in the relevant field of study (Bachelor, Junior Specialist)
without requirements for work experience [5]. Also, the Regulation on a Library of a Secondary School
of the Ministry of Education of Ukraine approved by the order of the Ministry of Education of Ukraine
No. 139 of May 14, 1999 provides (clause 4.6) that a secondary school librarian must have a special library
or pedagogical education [6].
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It should be noted that the activities of libraries of structural divisions of educational institutions are
based on the regulatory framework of two departments: education and culture. The attention should be
paid to the fact that the lack of clear explanations on the application of regulatory documents of the Ministry
of Culture of Ukraine in educational institutions leads to the fact that each region and each educational
institution interpret regulatory documents at their own discretion. The inconsistency in documents concerns
many aspects of the activities of school libraries, the most problematic of which is performance review.

Please note that quite often the mechanisms of teacher performance review were applied to librarian
performance review. However, since librarians do not belong to teaching staff, the Regulation on Teacher
Performance Review cannot be applied to them. It should be noted that to date, the order of the Ministry
of Education and Science of Ukraine No. 1277 of September 10, 2024 approved a new edition of the
Regulation on Teacher Performance Review approved by the order of the Ministry of Education and Science
of Ukraine No. 805 of September 9, 2022 (entered into force on November 5, 2024).

It is worth noting that librarian performance review is conducted according to the Law of Ukraine On
Libraries and Librarianship of January 27, 1995. It is to be noted that librarians are classified as professionals.
According to the Regulation on Performance Review of Employees of Enterprises, Institutions, Organizations
and Cultural Institutions approved by the order of the Ministry of Culture and Tourism of Ukraine No. 44 of July
16, 2007, librarians (public, school, medical, technical and other libraries of Ukraine) must pass performance
review. This Regulation also provides that the main task of performance review is to evaluate professional
qualifications and competencies of an employee on the basis of objective and reasonable criteria, based on
the results of their work and in order to determine the opportunities for professional and career growth. In
turn, it should also be emphasized that clause 5.3 of this Regulation provides that performance review results
can be appealed by an employee according to the procedure established by law [7].

It should be noted that according to clause 11 of the General Provisions of the Dictionary of Occupational
Titles approved by the order of the Ministry of Labor and Social Policy of Ukraine No. 336 of December 29,
2004, persons who do not have the appropriate education or work experience established by qualification
requirements, but have sufficient practical experience and successfully perform the tasks and duties assigned
to them in full, may, as an exception, be left in their current position or appointed to the corresponding positions
on the recommendation of the Performance Review Board [8]. That is, a librarian who does not have a complete
higher education in the relevant field, but has sufficient practical experience and successfully performs the tasks
and duties assigned to them, on the recommendation of the Performance Review Board can be recognized as
suitable for the position held, provided that the tasks assigned to them are successfully completed.

It should be emphasized that according to the provisions of Part 3 of Article 13 of the Law of Ukraine On
Professional Development of Employees of January 12, 2012, the decision on unsuitability for the position held
must be justified. The literature draws attention to the fact that one significant problem is unjustified decisions
made by the Performance Review Board and which are the basis for appealing to the court. The scientists rightly
prove the need to clearly justify and formulate the decision of the Performance Review Board and inform an
employee in writing [9, p. 183]. Indeed, if an employer decides to exercise their right to dismiss an employee
based on the results of unsatisfactory performance review, they must take into account the validity of the
decision of the Performance Review Board under current legislation. Otherwise, such dismissal of an employee
will be illegal, and therefore an employee can apply to the court with a demand to declare such dismissal illegal.

The literature also notes that based on the results of consideration of labor disputes in courts regarding
illegal dismissal as a result of employee performance review, the courts decide not only on the reinstatement
of an employee, but also satisfy the plaintiffs’ claims for payment of lost earnings, and in case of employees’
claims for compensation for moral damage, the courts decide this issue in favor of employees [10]. Please
note that case law also confirms the fact that in practice there are cases when the inability to perform official
duties is not proved by proper, sufficient and permissible evidence, and the decision of the Performance Review
Board is unjustified.Thus, in December 2015, the librarian filed a lawsuit against Berehove Raion Centralized
Library System (hereinafter referred to as BerehoveRCLS) to declare the dismissal order illegal and to cancel
it, to reinstate her at work, and to recover her average earnings for the time of forced absenteeism. To support
her claims, the plaintiff referred to the fact that on July 15, 2008, she was hired by the defendant as the head
of the library, and from June 1, 2010, she was transferred to the position of librarian. On October 6, 2015,
another performance review of employees of BerehoveRCLS was conducted, according to the results of which a
qualification report was drawn up on her unsuitability for the position held. The plaintiff considers the dismissal
order to be illegal and subject to cancellation, since the decision of the Performance Review Board is unjustified,
as the Board members did not listen to her report, and did not give reasons for their decision.

Despite the fact that the decision of Berehove Raion Court of Zakarpattia Region of February 29, 2016
dismissed the claim, the plaintiff appealed to the Court of Appeal. At the same time, the Raion Court took
into account the inability of the plaintiff to speak the official language. Thus, the decision of the Court of
Zakarpattia Region of April 28, 2016 satisfied the plaintiff’s appeal. In addition, the Court of Appeal found that
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the conclusion of the court of first instance that the plaintiff did not speak Ukrainian was based on assumptions.
The decision of the Court of Appeal was motivated by the fact that the defendant had no grounds for dismissing
the plaintiff under Clause 2 of Article 40 of the Labor Code of Ukraine, since the issue of possible transfer
of the plaintiff to another job was not considered. The unsuitability of the plaintiff for the position held due
to insufficient qualifications, her inability to perform official duties were not proved by proper, sufficient and
admissible evidence, and the conclusion of the Performance Review Board was unmotivated and unjustified.
In addition, the Supreme Court in case No. 297/3092/15-1 of May 30, 2018 expressed the position that the
arguments of the cassation appeal that the plaintiff did not know Ukrainian and couldn’t therefore perform
her official duties were unjustified, since she has held the position of librarian since 2008 and throughout
her work there were no questions to her regarding this matter. The statement of the defendant in support of
his arguments only indicated that the plaintiff speaks Hungarian, and couldn’t be evidence of her ignorance
of Ukrainian, as the Court of Appeal correctly noted in its decision. Therefore, the appealed court decision
regarding the plaintiff's claims for recognition of the order as illegal and its cancellation, and reinstatement at
work meets the requirements of the law and there are no grounds for its cancellation [11].

Analyzing the case law regarding the dismissal of employees in connection with the detected unsuitability
for the position held, namely, disagreement of an employee with the results of their performance review with
subsequent dismissal, it should be stated that such disputes are mostly resolved by the court, and not always
in favor of an employee. Although such case law once again confirms that performance review really allows
an employer to learn more about the productivity of each of the employees. Thus, the plaintiff appealed to the
court with a claim to declare the dismissal order illegal and to cancel it, to reinstate her at work, and to recover
her average earnings for the time of forced absenteeism. The plaintiff justified her claims by the fact that from
September 1, 1990 to April 3, 2017, she worked as a librarian at Hlybochok Secondary School. By order No. 08
of April 3, 2017, she was dismissed from the position of librarian according to Clause 2 of Part 1 of Article 40 of
the Labor Code of Ukraine due to the detected unsuitability for the position held due to insufficient qualifications.
The plaintiff believes that the decision of the Performance Review Board is illegal, since performance review
regarding her was conducted in violation of the requirements of the Regulation on School Librarian Performance
Review. Taking into account the above, the plaintiff asked to recognize the decision of the Performance Review
Board on unsuitability for the position held as illegal and invalid [12]. The principal of Hlybochok Secondary
School objected to the claim. Due to the fact that the plaintiff has only a secondary vocational education and
graduated from a vocational school in the specialty cutter of women’s and children’s light dresses, it was found
out that according to the order of the principal, in order to continue work as a librarian, the plaintiff needs to
obtain an appropriate education, etc. It was established from testimonies of witnesses, namely members of the
Performance Review Board, that during the next performance review, it was found out that the plaintiff worked
without special education, did not obtain special education during her work as a librarian, did not advanced
her qualification level, and did not pass performance review.Please note that the Supreme Court Resolution in
case No. 654/941/17 of January 27, 2020 draws attention to the fact that if an employer, when hiring a person,
knows about qualification requirements mandatory for performing this work and that a person is unsuitable for
the position held due to the lack of special education, but deliberately appointsthem, then the fact of absence of
an education document cannot be a further reason for dismissing an employee under this clause. In this case,
the detected unsuitability may be poor performance; improper performance of job duties due to insufficient
qualifications [13].

The decision of Baranivka Raion Court of Zhytomyr Region of October 2, 2017 dismissed the claim. When
dismissing the claim, the court of first instance was guided by the provision of Clause 2 of Part 1 of Article
40 of the Labor Code of Ukraine [13]. The Court of Appeal agreed with conclusions of the first instance.
The Supreme Court also dismissed the cassation appeal, and left the contested decisions unchanged in
the absence of grounds for annulment of court decision [12]. We believe that the activity dimension of the
phenomenon of employee performance review should not be underestimated.

Conclusions. Based on the study performed, we note that employee performance review is necessary
to increase labor productivity, interest of employees in the result of work and organization, and to test
knowledge of employees. The professional competence of the Performance Review Board is also quite an
interesting issue. It is important to emphasize that the composition of the Performance Review Board must
be competent. After all, its task is to objectively evaluate professional qualities of employees, and this
requires not only deep knowledge in the relevant field, but also an understanding of the methodology of
work, legislation, etc. In our opinion, professional competence is not only skills, knowledge and values, but
also approaches and personal qualities that are manifested in the behavior of an employee and contribute to
achieving results for the benefit of an organization. It is worth noting that the Law of Ukraine On Professional
Development of Employees of January 12, 2012 only states that the Performance Review Board should consist
of highly qualified specialists. We fully share the opinion of scientists [9, p. 184], who pay attention to what
qualification knowledge, skills, abilities, and work experience such a specialist should have. Unfortunately,
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this is not defined by the above Law. We consider it necessary to define at the legislative level the concept and
clear criteria by which a highly qualified specialist can be identified. We agree with the opinion of scientists [9,
p. 185], who propose to enshrine the concept of a “highly qualified employee” in legislation and to consider
such an employee to be one who has a higher education, and at least 5 years of work experience.

Taking into account the above, it can be concluded that based on the results of employee performance
review, not only measures are developed to improve working conditions and an information base is created
to assess the risk of health loss, but also performance review allows an employer to learn more about the
productivity of each employee.
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